THE HUMAN RIGHTS ACCOUNTABILITY MECHANISMS 
OF INTERNATIONAL ORGANIZATIONS 


International organizations are becoming increasingly powerful. Today, they 
affect the lives of individuals across the globe through their decisions and 
conduct. Consequently, international organizations are more capable of 
violating the human rights of individuals. But how can they be held to account 
for such violations? 

This book studies the procedural mechanisms that may hold international 
organizations to account for their human rights violations. It establishes a 
general framework for identifying, analyzing, and assessing the accountability 
mechanisms of international organizations. This general framework is then 
applied to three distinct cases: the EU’s Common Security and Defence Policy 
missions, refugee camp administration by the UNHCR, and detention by the 
International Criminal Court. 

The overall conclusion is that none of the existing accountability mechanisms 
across the three cases fulfill the normative requirements set out in the general 
framework. However, there are significant variations between cases, and between 
different types of accountability mechanisms. 
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“International organizations of all kinds have well-documented failings when 
it comes to their accountability. In analysis cutting across three international 
organizations that have a distinct impact on individual rights, Johansen offers 
a damning assessment of the research subjects. Given the ever-growing 
impact that international organizations have in the modern system of govern- 
ance, Johansen makes a clear, compelling case for organizational redesign to 
rectify the highlighted deficiencies.” 
— Graham Butler, Associate Professor of Law, 
Aarhus University, Denmark. 


“Tt is an unfortunate fact that in 2020 there is still a need for literary works to 
expose gaping shortcomings in the human rights accountability of some 
international organizations. However, there is a need and the present book 
goes beyond simply dissecting the problem to demonstrate that the situation 
is not beyond repair. Rich in detail and astute with its in-depth examination 
of the issues, this book develops the normative yardsticks to construct in 
abstract a not only viable, but truly meaningful accountability mechanism. 
Building on this it provides the reader with a perspicacious legal analysis of 
three case studies involving UNHCR refugee camps, the EU’s overseas 
mission and the ICC detention centre, which reveal with varying degrees 
of urgency the need for action. It is, in short, a book that is required reading to 
change the existing accountability-adverse mindset of too many within inter- 
national organizations.” 

— Professor Kirsten Schmalenbach, Universitit Salzburg 
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Introduction 


International organizations (IOs)' have become increasingly powerful. Since 
the end of the Second World War, states have conferred more and more 
powers upon [Os in order to solve transnational problems and to provide 
global public goods. As a consequence of their increasing powers, IOs are 
affecting the lives of individuals across the globe — directly and indirectly. 
Throughout the twentieth century, this internationalization was generally 
seen as a positive development, the “assumption [being] that international 
organisations are, necessarily, a good thing, an assumption which often takes 
the place of argument.”* 

Recently, however, the ever-expanding powers of IOs and their subsequent 
capacity to affect individuals has captured the imagination of legal scholars. 
They began studying, often under the heading of accountability, whether and 
to what extent IOs are internationally responsible for human rights violations. 
These studies have generally found that [Os do have human rights obligations, 
that [Os sometimes do act in contravention of such obligations, and that, ifand 
when they do so, IOs are responsible toward individuals.* As a matter of 


In the context of this study, an IO is understood as an organization established by agreement 
under international law, with at least one organ with a will of its own (volonté distincte), and 
which possesses international legal personality. See generally, on the definition of an IO: 
Chittharanjan Félix Amerasinghe, Principles of the Institutional Law of International 
Organizations (2nd ed., CUP 2005) 10-11; Jan Klabbers, An Introduction to International 
Organizations Law (3rd ed., CUP 2015) 6-14; Henry G Schermers and Niels M Blokker, 
International Institutional Law: Unity within Diversity (6th ed., Brill Nijhoff 2018) 33-51. 
Klabbers, An Introduction to International Organizations Law (n 1) 34. See also Karel Wellens, 
Remedies against International Organisations (CUP 2002) 132; Michael N Barnett and 
Martha Finnemore, Rules for the World: International Organizations in Global Politics 
(Cornell University Press 2004) viii-ix; Kelly-Kate S Pease, International Organizations (5th 
ed., Routledge 2015) ix. 

See Chapter 2, and the sources cited therein. 


va 


Ww 


https://doi.org/10.1017/9781108862608.001 Published online by Cambridge University Press 


4 Human Rights Accountability Mechanisms 


substantive international law, there has, in other words, been significant 
clarification and development. 

However, “there remain major procedural obstacles to obtaining effective 
remedies for the wrongdoing of an international organization.”* This has 
received markedly less attention than the substantive issues, even though the 
time appears to be ripe for a turn to procedure — to accountability mechan- 
isms. Indeed, it is crucial for the accountability of IOs that we not only develop 
the rules and principles of responsibility, but also mechanisms that may 
implement their responsibility.” “Unless a duty is somehow enforced, it risks 
being seen as a voluntary obligation that can be fulfilled or ignored at will.”° 

Although the accountability mechanisms of IOs are under-explored, they 
are not completely unexplored. A few theoretical studies have mapped the 
general issues that arise when attempting to hold IOs to account for human 
rights violations, often voicing the concern that IOs are not sufficiently 
accountable.’ From the mid-2000s to the late 2010s, some studies on the 
human rights accountability of particular IOs have, while emphasizing the 
substantive issues, also included discussions of the mechanisms of 
accountability.’ Moreover, there have been several comprehensive studies 
on jurisdictional immunities — a particular procedural obstacle for using 
domestic courts as IO accountability mechanisms.? 


+ Dinah Shelton, Remedies in International Human Rights Law (3rd ed., OUP 2015) 46. 
Dapo Akande, “International Organizations” in Malcolm Evans (ed.), International Law (5th 
ed., OUP 2018) 246; Wellens (n 2) 63. 
Shelton (n 4) 17. 
E.g.: August Reinisch, “Governance without Accountability?” German Yearbook of International 
Law, 44 (2001), 270; Gerhard Hafner, “Accountability of International Organizations — A Critical 
View” in Ronald St John Macdonald and Douglas M Johnston (eds.), Towards World 
Constitutionalism (Brill 2005); Matthew Parish, “An Essay on the Accountability of International 
Organizations,” International Organizations Law Review, 7 (2010), 277. 
Several contributions of this kind are found in the important edited book Jan Wouters etal. (eds.), 
Accountability for Human Rights Violations by International Organisations (Intersentia 2010), see 
in particular the contributions of De Brabandere (UN territorial administration in East Timor), 
Istreh (UNMIK), Murati (UNMIK, with focus on the Ombudsperson), and Schmitt (IMF). See 
also e.g.: Kirsten Schmalenbach, Die Haftung Internationaler Organisationen im Rahmen yon 
Militéreinsdtzen und Territorialverwaltungen (Lang 2004); Florian Hoffmann and 
Frédéric Mégret, “Fostering Human Rights Accountability: An Ombudsperson for the United 
Nations?” Global Governance: A Review of Multilateralism and International Organizations, 11 
(2005), 43; Eisuke Suzuki and Suresh Nanwani, “Responsibility of International Organizations: 
The Accountability Mechanisms of Multilateral Development Banks,” Michigan Journal of 
International Law, 27 (2005), 177; Ole Kristian Fauchald, “Hardening the Legal Softness of the 
World Bank through an Inspection Panel,” Scandinavian Studies in Law, 58 (2013), 101. 
° E.g.: August Reinisch, International Organizations before National Courts (CUP 2000); 
August Reinisch (ed.), The Privileges and Immunities of International Organizations in 
Domestic Courts (OUP 2013); Niels M Blokker and Nico Schrijver (eds.), “Special Issue on 
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On the issue of accountability mechanisms specifically, there have been 
very few studies. Some organization-specific articles have been published.'° 
But only three book-length studies are devoted, at least in part, to the human 
rights accountability mechanisms of IOs." All three are important contribu- 
tions that help map the contours of an under-explored field. Yet, neither of 
them attempts to properly define and delimit the phenomenon of IO account- 
ability mechanisms or to establish a typology of such mechanisms. Moreover, 
they are characterized by a certain lack of focus since they have a broader 
scope than the present study. Only Schmitt’s book focuses solely on account- 
ability mechanisms, but his analysis extends, in principle, to all IOs. 

Building on the existing literature, this study attempts to take the academic 
debate on the accountability mechanisms of IOs one step further. Its aim is to 
identify, analyze, and assess the mechanisms through which individuals may hold 
IOs to account for their human rights violations. In particular, I aim to shed light 
on the problematic aspects of the law and procedure of the current amalgam of 
IO accountability mechanisms. ‘To achieve this aim, I will first establish 
a framework for the definition, identification, analysis, and assessment of IO 
accountability mechanisms, and then apply the framework to three case studies. 


1.1 RESEARCH DESIGN: A FRAMEWORK AND THREE 
CASE STUDIES 


1.1.1 The Research Question 


In light of the stated aims, the research question of this study is whether the 
existing human rights accountability mechanisms are sufficient in the follow- 
ing cases:"* 


e peacekeeping and peace-building missions under the E.U’s Common 
Security and Defense Policy; 


the Immunities of International Organizations,” International Organizations Law Review, 10 
(2014), 255. 
"© Eg. Mark Pallis, “The Operation of UNHCR’s Accountability Mechanisms,” New York 
University Journal of International Law and Politics, 37 (2005), 869; Otto Spijkers, “Legal 
Mechanisms to Establish Accountability for the Genocide in Srebrenica,” Human Rights © 
International Legal Discourse, 1 (2007), 231. 
Wellens (n 2); Pierre Schmitt, Access to Justice and International Organizations: The Case of 
Individual Victims of Human Rights Violations (Edward Elgar 2017); Carla Ferstman, 
International Organizations and the Fight for Accountability: The Remedies and Reparations 
Gap (OUP 2017). 


The case selection rationale is explained in section 1.1.3. 
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e refugee camp administration under the auspices of the UN High 
Commissioner for Refugees; 
e detention at the Detention Centre of the International Criminal Court. 


It follows from this research question that the study is limited to human rights 
accountability mechanisms. The beneficiaries of human rights are indivi- 
duals. For the purpose of this study, individuals are understood as natural 
persons. 

This study is only concerned with the accountability of IOs toward third 
party individuals. The accountability of [Os toward individuals in their capa- 
city as staff, agents, and contractors of the organization thus falls outside its 
scope. The reason for this distinction is, firstly, that the accountability of IOs 
toward their personnel raises issues unique to their particular context. Second, 
there are often entirely separate accountability mechanisms available to staff, 
such as international administrative tribunals. Although the human rights 
accountability of IOs toward their personnel is an important and under- 
explored issue, I have for the sake of brevity chosen to leave it aside. 


1.1.2 A Framework 


The research question at hand asks for an assessment of the accountability 
mechanisms of (certain) IOs. A natural first step toward answering this 
research question is to properly conceptualize accountability, which I will 
do in section 1.4. There I clarify the meaning of accountability in the context of 
this study, including how it applies to the relations between IOs and 
individuals. 

Since my focus is on the mechanisms of accountability, it is not a priority to 
search high and low for particular instances of human rights violations caused by 
1Os. However, a study ofaccountability mechanisms cannot ignore the underlying 
issues of responsibility. Responsibility is a precursor to accountability.”* If there is 
no realistic chance that an IO may breach its human rights obligations, thus 
incurring responsibility, there is no need for accountability mechanisms. Before 
one can say anything about the sufficiency of IO accountability mechanisms, it is 
therefore necessary to identify the contours of the human rights responsibility of 
IOs. This is done in Chapter 2. 

Moreover, in order to conduct a principled assessment of IO accountability 
mechanisms it is necessary first to (a) define what constitutes an IO account- 
ability mechanism; (b) develop a typology of IO accountability mechanisms; 


‘3 See section 1.4.1. 
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and (c) establish the normative yardsticks against which to assess them. 
I therefore establish a framework for the identification, classification, and 
assessment of IO accountability mechanisms in Chapter 3. In the case studies 
conducted in Chapters 4-6, I use this general framework to identify, classify, 
and assess the accountability mechanisms relevant to each case. 


1.1.3 Three Case Studies 


There is a vast number of IOs, and their activities, functions, and sizes vary 
enormously.’+ It is therefore difficult to study them as a single, abstract 
phenomenon. So is it, by extension, to assess IO accountability mechanisms 
in the abstract. Moreover, it would be unfeasible in practice to assess the 
accountability mechanisms of all IOs. I have therefore chosen to assess the 
accountability mechanisms applicable in three particular cases. 

A case is the unit of analysis in a case study and reflects the phenomenon the 
study seeks to explain."’ A potential case in the present study could have been an 
TO and the accountability mechanisms applicable to it. However, as mentioned, 
TOs are a far from homogeneous crowd. Some [Os perform a multitude of 
disparate functions, with distinct accountability mechanisms attached to each 
function. I have therefore chosen to delimit my cases both with reference to 
organization and function. For example, one of the case studies is on account- 
ability mechanisms applicable to the International Criminal Court [the orga- 
nization] Detention Centre [the function of detaining individuals]. 

Given the lack of in-depth and systematic research on IO accountability 
mechanisms, the present study necessarily has to be exploratory. Case studies 
have a natural advantage in research of an exploratory nature: they are 
hypothesis-generating."° The purpose of the three case studies conducted in 
Chapters 4-6 is, in other words, to generate knowledge also beyond their 
individual contexts, in particular in the form of hypotheses.’7 


According to Yearbook of International Organizations, “Number of International 

Organizations by Type” (Edition 55, 2018/2019) <https://ybio. brillonline.com/system/fles/pd 

flv5/2018/2_1.pdf> accessed October 10, 2019, there are over 280 “conventional intergovern- 

mental organizations.” This is a reasonable estimate but it is not fully accurate. A look at the 

underlying data in the Yearbook of International Organizations Online database <http://ybio 

-brillonline.com/ybio> reveals two things: (1) that many organizations that lack international 

legal personality are included, and (2) that some organizations are missing. 

°° John Gerring, “The Case Study: What It Is and What It Does” in Robert E Goodin (ed.), The 
Oxford Handbook of Political Science (OUP 2011) 1137. 

© Thid. a4. 

"7 Thid. 1141-1142; Robert K Yin, Case Study Research and Applications: Design and Methods (6th 

ed., SAGE 2018) 37-38. 


https://doi.org/10.1017/9781108862608.001 Published online by Cambridge University Press 


§ Human Rights Accountability Mechanisms 


In the selection of cases I was guided by three criteria. First, the form of 
power wielded by the IO in the context of the case. All three cases reflect 
situations where IOs exercise power over individuals in a quite direct manner. 
Admittedly, it is unusual for IOs to wield so much power over individuals as 
they do in the three case studies. I nevertheless chose to focus on powerful IOs 
because, as we shall see, accountability is intimately related with power.”® 

Although all three case studies concern situations where IOs exercise sig- 
nificant power over individuals, the degree varies. The case of the 
International Criminal Court (ICC) Detention Centre represents an excep- 
tionally direct exercise of power, with the premises of the Detention Centre 
and the guards being under the direct and exclusive control of the ICC. The 
case of UN High Commissioner for Refugees (UNHCR) refugee camp 
administration involves a substantial, but less intense exercise of power. ‘The 
case of the EU’s Common Security and Defence Policy (CSDP) missions is 
characterized by the fact that the power is at times exercised through and in 
tandem with EU member states. 

The second criterion is the prima facie potential for human rights viola- 
tions. This is closely linked, but not fully correlated with, the first criterion. 
Although the case of the ICC Detention Centre is an instance of the most 
direct exercise of power, the risk of human rights violations is nevertheless 
rather low given the good conditions of detention. In contrast, the risk is high 
in the case of UNHCR refugee camp administration, where power is exercised 
under challenging conditions and over very vulnerable persons that are highly 
dependent on the organization. 

Third, among the cases selected for study I sought to have significant inter- 
case variation in the types of accountability mechanisms available, while at the 
same time ensuring an opportunity to assess as many types of accountability 
mechanism between the cases. To seek out maximum variation in one 
dimension is a recognized and useful form of case selection, insofar as it can 
generate knowledge concerning the significance of those variations.'? 


1.2 METHODOLOGY 


The research question calls for an assessment of the accountability mechan- 
isms available in the context of the three case studies. ‘This implies going 


Similarly: Madalina Busuioc, European Agencies: Law and Practices of Accountability (OUP 
2013) 68-69. On the relationship between power and accountability, see section 1.4.2. 

"9 Bent Flyvbjerg, “Five Misunderstandings About Case-Study Research,” Qualitative Inquiry, 12 
(2006), 219, 229-231. 
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beyond the /ex lata and establishing normative yardsticks against which the 
sufficiency of the law can be assessed. Taking such an external, normative 
approach is key to the academic study of law.*° As Smits explains: 


law is about ideas and arguments, turning legal science into an argumentative 

discipline in which the various arguments in favour of, or against, certain 
Pp 8 , § 

rules or outcomes should be identified and thought through.” 


At the same time, it is necessary to use doctrinal legal analysis to identify 
the lex lata before it can be assessed critically in light of normative 
yardsticks. In the following I will briefly discuss the method of doctrinal 
legal analysis (section 1.2.1), before introducing the theoretical approaches 
that I base my normative yardsticks on (section 1.2.2). Finally, in addition 
to these two core methods, the research is supported by a qualitative 
interview study. I discuss certain methodical aspects of the interview 
study in section 1.2.3. 


1.2.1 Doctrinal Legal Analysis 


What is doctrinal legal analysis?** Legal scholars rarely reflect on this 
issue, and this has led to calls for them to articulate their methods more 
explicitly.*? Doctrinal legal analysis is arguably a form of qualitative 
research, because it is “a process of selecting and weighing materials 
taking into account hierarchy and authority as well as understanding 
social context and interpretation.”*t Moreover, doctrinal legal research 
“involves rigorous analysis and creative synthesis, the making of connec- 
tions between seemingly disparate doctrinal strands, and the challenge of 
extracting general principles from an inchoate mass of primary 


Jan M Smits, “Redefining Normative Legal Science: Towards an Argumentative Discipline” 
in Fons Coomans, Fred Griinfeld, and Menno T Kamminga (eds.), Methods of Human Rights 
Research (Intersentia 2009) 50. 

* Thid. 51. 

* Sometimes also referred to as dogmatic, lex lata, or positivist legal research. 

*% Terry Hutchinson and Nigel Duncan, “Defining and Describing What We Do: Doctrinal 
Legal Research,” Deakin Law Review, 17 (2012), 83; Jan M Smits, “What Is Legal Doctrine? On 
the Aims and Methods of Legal-Dogmatic Research” in Rob van Gestel, Hans-W Micklitz, 
and Edward L Rubin (eds.), Rethinking Legal Scholarship (CUP 2017). Likewise: Hans Petter 
Graver, “Vanlig juridisk metode? Om rettsdogmatikken som juridisk sjanger,” Tidsskrift for 
Rettsvitenskap, {2008], 149. 

* Jan Dobison and Francis Johns, “Qualitative Legal Research” in Wing Hong Chui and 

Michael McConville (eds.), Research Methods for Law (Edinburgh University Press 2007) 

21-22; Hutchinson and Duncan (n 23) 116. 


https://doi.org/10.1017/9781108862608.001 Published online by Cambridge University Press 


10 Human Rights Accountability Mechanisms 


materials.”*> It also has a parallel to discovery in the physical sciences 
that is often under-recognized.*° 

How one can judge doctrinal legal research — that is distinguish between the 
good or bad, the defensible or indefensible? Ultimately, doctrinal legal 
research is judged by the legal communicative community.*” In a domestic 
law setting, it is particularly the apex court(s) that set the tone of the relatively 
well-defined (domestic) communicative community.*® The present study, on 
the other hand, is concerned with international law. This study is thus 
addressed to a communicative community that is broader, more diverse, and 
with an array of possible guiding stars — all of which lack the bright glow of 
domestic apex courts. 

I have attempted to handle these difficulties by, in the case studies, using 
a doctrinal method in line with what is generally accepted in the context of 
each IO. For example, in the case study on the EU’s CSDP missions, the 
doctrinal analysis of Union law is conducted using the method generally 
accepted in that field of law, where the Court of Justice of the European 
Union is highly influential. Conversely, the case study on the UNHCR is 
influenced by the practices and rules of interpretation and application of law 
particular to the UN. For issues that are not internal to the organizations, my 
doctrinal method reflects what is accepted within the communicative com- 
munity (or “invisible college”)”? of general international lawyers — where in 
particular the International Court of Justice sets the tone. 


1.2.2. Normative Standards for Assessing IO Accountability 
Mechanisms 


In order for a normative assessment to be more than an expression of the 
writer’s gut feeling, it is necessary to establish a proper assessment framework 
based on one or more established theoretical approaches. The choice of 
approach(es) should not be arbitrary — if so the result of any assessment 


*5 Council of Australian Law Deans, “Statement on the Nature of Legal Research,” (March and 
October 2005), 3 <https://cald.asn.au/wp-content/uploads/2017/11/cald-statement-on-the- 
nature-of-legal-research-20051.pd> accessed October 10, 2019. 

°° Ibid. 

*7 Jan Fridthjof Bernt and David R Doublet, Vitenskapsfilosofi for jurister: en innfgring 

(Fagbokforlaget 1998) 249; Jan Fridthjof Bernt, “Et hermeneutisk perspektiv pa rettsvitenskap 

og juridisk metode” in Alf Petter Hagberg and Jom Myrehagen Sunde (eds.), Juridisk metode 

og tenkemdte (Universitetsforlaget 2019) 604-607. 

Bernt and Doublet (n 27) 249. 

*9 Oscar Schachter, “Invisible College of International Lawyers,” Northwestern University Law 

Review, 72 (1977), 217. 
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performed would be deprived of credibility and impact.?° The chosen theore- 
tical approach(es) should enable the researcher to assess [O accountability 
mechanism in light of objective yardsticks. 

That being said, choosing between competing theoretical approaches 
indeed entails a choice — that is an exercise that is at least to some extent 
subjective. Law and legal institutions can be assessed using a wide range of 
approaches that are capable of providing new insight. There is no general 
agreement on which approaches are the most appropriate for assessing the 
accountability mechanisms of IOs specifically. Among well-established theo- 
retical approaches applicable to a study of accountability mechanisms gen- 
erally, I build my assessment framework using the right to an effective remedy 
and procedural justice theory. These two approaches are discussed thoroughly 
in Chapter 3, section 3.3.1 but a few introductory words should be said about 
them already at this juncture. 

The right to an effective remedy is enshrined as lex lata in many human 
rights instruments.*" However, none of these instruments are binding on IOs, 
and, as I show in Chapter 3, section 3.3.1.1, the right to remedy* does not seem 
to have achieved the status of general international law applicable to IOs. For 
that reason, the right to remedy is instead applied as a lex ferenda standard. As 
for its normative content, the right to remedy entails two core requirements: 
first, that individuals with arguable claims of human rights violations have 
sufficient access to accountability mechanisms (access to justice).*? Second, 
that the substantive redress that accountability mechanisms are capable of 
providing the victims of human rights violations with sufficient outcomes 
(substantive redress) .*+ 


© Goran Sluiter et al. (eds.), International Criminal Procedure: Principles and Rules (OUP 

2013) 26. 

The right to remedy is found in the following instruments: International Covenant on Civilian 

and Political Rights (adopted December 16, 1966, in force March 23, 1976) 999 UNTS 171 

article 2(3); American Convention on Human Rights (adopted November 22, 1969, in force 

July 18, 1978) 1144 UNTS 123 article 25; ECHR article 13; Arab Charter on Human Rights 

article 23 (English translation, available at <http://hrlibrary.umn.edu/instree/loas2005.html> 

accessed October 10, 2019); ASEAN Human Rights Declaration of 2012 principle 5. The 

African Charter of Human and People’s Rights (adopted June 27, 1981, in force October 21, 

1986) 1520 UNTS 217 does not have a specific provision on the right to remedy but its articles 7, 

21(2), and 26 touch upon different aspects of the right to remedy, see: Godfrey M Musila, “The 

Right to an Effective Remedy under the African Charter on Human and Peoples’ Rights,” 

African Human Rights Law Journal, 6 (2006), 442; Shelton (n 4) 72-73. 

* In this study I use the terms “right to an effective remedy” and “right to remedy” 
interchangeably. 

33 Shelton (n 4) 16-17. 

34 Thid. 16, 18-19. 
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Procedural justice is a conception of justice. It has been the object of sub- 
stantial philosophical debate through the ages. Procedural justice has also been 
discussed extensively by legal theorists in connection with the concept of the rule 
of law. While these theoretical debates form an important background, the 
approach taken in the present study is primarily based on the extensive social 
psychological research into procedural justice.** The key finding of this body of 
research is that there are primarily four factors that contribute to people’s judg- 
ment about fairness: “opportunities for participation (voice), the neutrality of the 
forum, the trustworthiness of the authorities, and the degree to which people 
receive treatment with dignity and respect.”>° 

On the basis of these two theoretical approaches to accountability mechan- 
isms, | establish a concrete set of normative yardsticks. These yardsticks, which 
will be laid down in Chapter 3, section 3.3.2, are grouped according to the 
aspects of IO accountability mechanisms they may be used to assess: access, 
participation, neutrality, and outcome. 


1.2.3 Qualitative Research Interviews as a Supporting Method 


Interviews are rarely used in combination with doctrinal legal research.” Yet 
in preparing the present study I used qualitative, semi-structured interviews as 
a supporting method, to enrich my doctrinal and normative analysis.>° 
Through these interviews I was able to gather facts and examples that 
I would otherwise not have found and get insight into the inner workings of 
the relevant accountability mechanisms and IOs. In particular, the interviews 
helped me uncover the issues, practices, conventions, and cases that are of 
particular importance in practice.*? 

When selecting individuals to interview, I wanted people with a specific 
insight into the workings of the accountability mechanisms.*° I first identified 


5 For an introduction to procedural justice research, see ‘Tom R Tyler, “Procedural Justice” in 

Austin Sarat (ed.), The Blackwell Companion to Law and Society (Blackwell Publishing 2004). 

Ibid. 445. 

37 Emilia Korkea-aho and Piivi Leino, “Interviewing Lawyers: A Critical SelfReflection on 

Expert Interviews as a Method of EU Legal Research,” European Journal of Legal Studies, 

[2019], 17, 18-19. 

See generally, on qualitative research interviewing, Svend Brinkmann, and Steinar Kvale, 

InterViews: Learning the Craft of Qualitative Research Interviewing (3rd ed., SAGE 

Publications 2015), which also served as my handbook. 

39 My experiences as to the usefulness of interviews as a supporting methodology in what is 
primarily a legal study is similar to those Emilia Korkea-aho and Paivi Leino report in 
(n 37) 47- 


4 See Busuioc (n 18) 71, who had a similar sampling strategy. 
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the relevant mechanisms and then groups of potential interviewees. As I did 
not want to restrict my interviews to insiders, two groups of potential inter- 
viewees appeared relevant: 


(a) present or former staff members of accountability mechanisms applic- 
able to the IO in question, or (other) staff members of the IO in 
question; 

(b) representatives of individuals that had made use of relevant IO 
accountability mechanisms. 


In order to develop an in-depth understanding of the IOs and their account- 
ability mechanisms I deliberately selected interviewees who had different 
perspectives on the issue, for example people who knew different types of 
accountability mechanisms, so that I got a “panel of knowledgeable infor- 
mants” for each case.*' Yet it must be admitted that this sampling strategy was 
often constrained by the willingness of individuals and institutions to be 
interviewed. Convenience was therefore a (subsidiary) factor.” 

In practice, it proved difficult to get interviews with group (b) persons — 
either because they were hard to identify due to the lack of sufficient account- 
ability mechanisms and thus victim interest in them, or because those 
I managed to identify declined to be interviewed. Out of sixteen interviewees, 
only one was a group (b) person; a defense counsel representing (detained) 
accused before the ICC. The skewed distribution of interviewees between 
groups (a) and (b) had to be taken into account when analyzing the interview 
data. Notably, I sought to verify all information across multiple interviews or 
by cross-checking with other sources (methodological triangulation). 

Each of the sixteen interviews lasted between forty-five minutes and two 
hours, with most lasting approximately one hour. All interviews took place in 
the first half of 2016. Six of the interviews related to the UNHCR case study, 
five related to the ICC case study, and five related to the EU case study. ‘The 
concrete questions asked in the interviews were based on the following the- 
matic questions: 


¢ How and to what extent does the organization affect the human rights of 
individuals? 
¢ How, how often, and in what form are complaints/claims received? 


+ Robert S Weiss, Learning from Strangers: The Art and Method of Qualitative Interview Studies 
(Free Press 1994) 17 (emphasis removed). 

* To take convenience into account is acceptable in qualitative research, but should only be 

used as a second-order sampling principle. See Uwe Flick, Designing Qualitative Research 

(SAGE Publications 2007) 27-28. 
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¢ How does the organization deal with complaints/claims? 

e Are there cases where individuals are unable to bring arguable claims of 
human rights violations before a relevant accountability mechanism? 

e What is the interviewee’s appraisal of cases where accountability 
mechanisms are not available for arguable claims of human rights 
violations? 

¢ How does the interviewee assess the organization’s accountability 
mechanisms? 


All the individuals interviewed are experts working in specialized legal fields. 
Almost all were trained as lawyers. The rare exceptions were people that had 
been taught to apply the law relevant to their particular field through specia- 
lized practice. The interviewees are thus close to what Kvale and Brinkmann 
define as elites: “persons who are leaders or experts in a community, usually in 
powerful positions.” | had to be aware that the interviewees could come to 
the interview with prepared talking points to promote either personal view- 
points or official policies that they wanted to communicate.# Getting beyond 
such prepared statements was, in hindsight, not as difficult as expected. As 
soon as | was able to discreetly demonstrate that I had sufficient specialized 
knowledge of the issues, the interviewees routinely put their guard down and 
engaged candidly with me.*% 

Qualitative interviewing is described as a craft.*° It is a distinct method, with 
norms and conventions that are quite different from those that apply to 
traditional legal research methods. In designing and conducting the inter- 
views, as well as in storing and analyzing the data collected through interview- 
ing, I have attempted to follow available advice and best practices from the 
literature on qualitative interviewing and colleagues with interview experi- 
ence. One particular methodological choice worth mentioning is that I did 
not transcribe the entirety of the interviews. As the purpose of the present study 
was to gather (references to) factual information and examples — not to per- 
form linguistic, sociological, psychological, or similar forms of analysis — full 
transcriptions were unnecessary.*” I thus only transcribed those parts that were 


#8 Brinkmann and Kvale (n 38) 171. 

+4 Ibid. 172. 

Similar experiences have been reported by Korkea-aho and Leino (n 37) 39-41. 

Brinkmann and Kvale (n 38) 20-21. 

47 Full transcription of expert interviews is not standard practice, see Michael Meuser and 
Ulrike Nagel, “The Expert Interview and Changes in Knowledge Production” in 
Alexander Bogner, Beate Littig, and Wolfgang Menz (eds.), Interviewing Experts (Palgrave 
Macmillan 2009) 36. 
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particularly relevant for the purposes of the study, including all direct quotes 
that appear in this book. 

In the following I refer to the interviews using codes to preserve the 
anonymity of the interviewees. The code for each interview consists of 
a shorthand for the case study that the interview relates to and a unique 
number. For example: Interview EUCSDP-os, Interview UNHCR-o3, and 
Interview [CC-o2. 


1.3 LEGAL SOURCES 


Most of the sources of law relied on in the present study are well-known 
sources of international law, the nature, relevance, and weight of which 
there is no need to repeat.4* But a few words need to be said about the 
particular legal sources I have relied on to establish the lex lata for the different 
accountability mechanisms applicable in the three case studies. This is done 
in section 1.3.1. Moreover, since a few of these sources emanate from the 
secondary law of the respective IOs, I briefly discuss the nature of such 
secondary law in section 1.3.2. 


1.3.1 Legal Sources and IO Accountability Mechanisms 


The law relating to IO accountability mechanisms is, generally speaking, 
procedural law. The principal legal source of the procedural law of an IO 
accountability mechanism is its statute (i.e., its constituent instrument). ‘The 
statutes of IO accountability mechanisms may be embedded in treaties — 
either the constituent treaty of an IO or a separate treaty — or the statute may 
be an instrument of IO secondary law. Procedural rules are also occasionally 
found in other instruments, usually subsidiary to the statute. 

Apart from their statutes and other procedural rules, the accountability 
mechanisms’ practice and case law are a vital source. The size and availability 
of their case law has affected how I have gone about analyzing it. For account 
ability mechanisms that have decided relatively few cases — for example the ICC 
Presidency’s administrative appeals decisions — I have exhaustively reviewed the 
case law. 


48 Some classic textbook treatments of the topic are: Antonio Cassese, International Law (2nd 
ed., OUP 2005) 153-212; Malcolm N Shaw, International Law (8th ed., CUP 2017) 51-95; 
James Crawford, Brownlie’s Principles of Public International Law (gth ed., OUP 2019) 18-44; 
Hugh Thirlway, The Sources of International Law (2nd ed., OUP 2019). 
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Other accountability mechanisms have a vast case law, but only a few cases 
that have a bearing on the particular case study. An example of the latter is the 
European Ombudsman, whose case law is vast, although only a few cases 
concern the E.U’s Common Foreign and Security Policy. For these account- 
ability mechanisms I have studied all decisions that directly concern the case 
study in question. Moreover, I have used search techniques and case law 
guides to find other decisions that, for example, interpret relevant provisions 
of the mechanism’s statute. 

Finally, there are some accountability mechanisms whose practice or case 
law is confidential, for example the reports of internal oversight mechanisms. 
For such accountability mechanisms | have had to rely more heavily on their 
statutes and procedural rules, as well as information gleaned from interviews 
with insiders at those mechanisms. 


1.3.2. Secondary Law of IOs — Legal Status, Identification, 
3 ry § 
and Interpretation 


It is customary to distinguish between the primary law of an IO — which is laid 
down in its constituent instrument, normally a treaty — and the secondary law, 
which derives its normative effect from the primary law.*9 It is submitted that 
both the primary and secondary law of IOs form part of the overarching system 
of international law. This is true regardless of whether the secondary law takes 
the form of rules regulating the functioning of the IO, its organs, and staff 
(internal law) or rules whose effects extend beyond the mere functioning of the 
organization itself (external law).°° 

Admittedly, some scholars argue that the secondary law of IOs is not part of 
international law proper.*’ But the prevailing view, particularly in more recent 
scholarship, is that the secondary law of IOs does constitute a branch and 
forms part of public international law.** The main argument supporting the 


49 Markus Benzing, “International Organizations or Institutions, Secondary Law” in 


Riidiger Wolfrum (ed.), Max Planck Encyclopedia of Public International Law (online ed) 

(OUP 2007) para 1 <https://opil.ouplaw.com/home/MPIL>. 

On the concept of internal and external law, see Schermers and Blokker (n 1) 785-865. 

> Arguing that the secondary law of IOs constitutes a third category in addition to domestic and 
public international law: Finn Seyersted, Common Law of International Organizations 
(Martinus Nijhoff Publishers 2008) 72-77; VI Margiev, “On Legal Nature of Internal Law of 
International Organizations,” Soviet Yearbook of International Law 1980 (Publishing house 
“Nauka” 1981) 110 (English summary). 

* Rudolf Bernhardt, “International Organizations or Institutions, Internal Law and Rules” in 
Rudolf Bernhardt (ed.), Encyclopedia of Public International Law, vol. 2 (Elsevier 1995) 1316; 
Schermers and Blokker (n 1) 785-786; Pierre Klein, “International Organizations or 


5° 
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prevailing view is that the power to enact the secondary law is derived from the 
constituent instrument of each IO. A constituent instrument of an [O is itself 
part of international law and therefore “generates international law which is 
also [its] implied intention.”** Against this background, the secondary law of 
IOs may probably best be described as a series of sub-systems or self-contained 
regimes of and within public international law.*+ 

The secondary law of IOs can take many different forms. Some [Os have 
clearly defined procedures for enacting secondary law and consistent names 
for the instruments thus enacted. For example, the European Union has 
detailed legislative procedures and clearly defined categories of instruments 
that make up its secondary law — notably directives and regulations.** But the 
secondary law of other IOs is often promulgated through documents with 
names that do not connote legislation. For example, documents entitled 
“memoranda,” “manuals,” “circulars,” and “office notes” have been consid- 
ered by IO Administrative Tribunals as instruments of secondary law.>° At 
times it may be difficult to determine whether a particular instrument forms 
part of the secondary law of an IO, or if it is an administrative instruction, or 
simply an informational document. 

To make this determination, it is necessary first to ascertain whether the 
instrument was issued by a competent body. Second, if the issuer has the 
competence to promulgate secondary law, the instrument must be interpreted 


Institutions, Internal Law and Rules” in Riidiger Wolfrum (ed.), Max Planck Encyclopedia of 
Public International Law (online ed) (OUP 2019) paras 3-4 <https://opil.ouplaw.com/home/ 
MPIL>; Amerasinghe, Principles of the Institutional Law of International Organizations (n 1) 
274, with reference to the extensive discussion in his earlier work, The Law of the International 
Civil Service: As Applied by International Administrative Tribunals, vol. 1 (2nd ed., Clarendon 
Press 1994) 22-25. For an attempt to bridge the gap between the two competing views, see 
Lorenzo Gasbarri, “The Dual Legality of the Rules of Intemational Organizations,” 
International Organizations Law Review, 14 (2017), 87. 

Amerasinghe, Principles of the Institutional Law of International Organizations (n 1) 274. 
Bruno Simma and Dirk Pulkowski, “Of Planets and the Universe: Self-Contained Regimes in 
International Law,” European Journal of International Law 17 (2006), 483, 502 et seq; 
Bruno Simma, “Universality of International Law from the Perspective of a Practitioner,” 
European Journal of International Law, 20 (2009), 265, 275-276; International Law 
Association, “Final Report on the Impact of International Human Rights Law on General 
International Law” (2008) 2 <http:/Ala.vettoreweb.com/Storage/Download.aspx?DbStoragel 
d=1149&StorageFileGuid=7fic15c2-3€34-45€5-bcao-a7ea435bo58e> accessed October 10, 
2019. 

°° The Union’s “ordinary legislative procedure” is set out TFEU article 289. The different “legal 
acts” of the Union are defined in TFEU article 288. 

See Amerasinghe, The Law of the International Civil Service (n 52) 147-148, with further 
references. 
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to ascertain whether it is intended as an instrument of secondary law, as an 
administrative instruction, or as an informational document.>” 

The principles for interpreting secondary law of an IO are generally similar 
to those that apply to the organization’s constituent treaties.>° There may be 
some difference in emphasis, with the purpose and practice of the organiza- 
tion having even more weight when interpreting secondary law. Still, the 
ordinary and natural meaning of the text, as read in its context, remains the 
starting point. Moreover, secondary law must obviously be interpreted in light 
of the hierarchically superior constituent instrument of the organization (the 
primary law).>? 


1.4 APPLYING THE CONCEPT OF ACCOUNTABILITY 
TO IOS AND INDIVIDUALS 


1.4.1 Defining Accountability 


There is no universally agreed definition of accountability. ‘To the contrary, it 
is said to have become a “complex and chameleon-like term.”°° The lack of 
a generally agreed definition of accountability is a result of the term’s meteoric 
rise in popularity in the first two decades of the new millennium. It has 
become one of modern governance’s favorite buzzwords,” and serves as 
a “conceptual umbrella that covers various other distinct concepts, such as 
transparency, equity, democracy, efficiency, responsiveness, responsibility 
and integrity”. 

Not long ago the concept of accountability was more limited in scope. 
Broad notions of accountability emerged as the concept rose in popularity. 
Historically and semantically, accountability is closely related to accounting, 
in its literal sense of bookkeeping.°+ This understanding of accounting and 
accountability, tied to bookkeeping and financial administration, prevailed up 
until the twentieth century. Then, parallel to the rise of liberal democracies, 


7  Schermers and Blokker (n 1) 788. 

Amerasinghe, Principles of the Institutional Law of International Organizations (n 1) 61. 

9 Ibid. 64-65. 

6° Richard Mulgan, “Accountability’: An Ever-Expanding Concept?” Public Administration, 78 
(2000), 555- 

Busuioc (n 18) 44. 

Mark Bovens, “Analysing and Assessing Accountability: A Conceptual Framework,” European 
Law Journal, 13 (2007), 447, 449; See also Busuioc (n 18) 44-45. 

Richard Mulgan, Holding Power to Account: Accountability in Modern Democracies (Palgrave 
Macmillan 2003) 6. 

Bovens (n 62) 448. 
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a broad shift from this financial accountability to a much broader form of 
public accountability can be witnessed — particularly in Anglo-American parts 
of the world.® The introduction of government reforms toward the end of the 
twentieth century in the UK and USA (later termed New Public 
Management) probably played a role in the popularization and consequent 
dilution of the term.°° 

But all was not lost. In response to its dilution in the 1980s and 1990s, 
scholars revisited the concept of accountability in the 2000s, with the stated 
aim of (reestablishing its core meaning.°” To them, reasserting the core of 
accountability was not just a theoretical exercise. They wanted to save 
accountability from analytical confusion and create a tradition of rigorous 
academic analysis of the term so that it could become a useful analytical 
device. 

In its core (or narrow) sense, accountability is associated with the process of 
being held to account for one’s actions.®? In other words, the essence of 
accountability is “the obligation to explain and justify conduct.””° 
Accountability is thus a relational concept: one side seeks answers and recti- 
fication, while the other side responds and may face consequences.” 

Accountability is sometimes equated with responsibility — a tendency that is 
particularly noticeable within the legal profession.” This likely has to do with 
the fact that responsibility is a well-defined concept of law, while, as argued by 
Brunnée, “the concept of ‘accountability’ has not acquired a clearly defined 
legal meaning.””? It is therefore not particularly surprising that much of legal 
scholarship ostensibly analyzing the accountability of [Os has been limited in 
scope to identifying the international legal obligations of IOs and discussing 


Ibid. 448-449; Carol Harlow, Accountability in the European Union (OUP 2002) 6-7. 
Robert Gregory, “New Public Management and the Politics of Accountability” in 
Shaun Goldfinch and Joe L Wallis (eds.), International Handbook of Public Management 
Reform (Edward Elgar 2009) 72; Harlow (n 65) 20. 

’ Key contributions to this project are Andreas Schedler, “Conceptualizing Accountability” in 
Andreas Schedler, Larry Diamond, and Marc F Plattner (eds.), The Self-Restraining State: 
Power and Accountability in New Democracies (Lynne Rienner Publishers 1999); Mulgan 
(n 60); Harlow (n 65); Mulgan (n 63); Bovens (n 62); Busuioc (n 18) ch 3. 

8 Mulgan (n 63) 6. 

Mulgan (n 60) 555; Bovens (n 62) 449-450. 

Bovens (n 62) 450. 

Mulgan (n 60) 555-556; Bovens (n 62) 450-451. To face consequences does not only imply 


66 


negative reactions (sanctions). The concept of accountability also encompasses arrangements 
where the focus is not on finding fault, but rather to judge positively or even reward good 
behavior, see ibid. 452. 

” Reinisch, “Governance Without Accountability?’ (n 7) 273. 

® Jutta Brunnée, “International Legal Accountability through the Lens of the Law of State 
Responsibility,” Netherlands Yearbook of International Law, 36 (2005), 21, 22. 
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whose conduct IOs are responsible for.’+ There has so far been comparatively 
little interest in IO accountability mechanisms available to individuals and 
concerns about the sufficiency of such mechanisms.”* 

The key feature that distinguishes accountability from responsibility is that 
accountability implies going one step further than a responsibility analysis. 
When we say someone is accountable, “we mean that they have an extra 
responsibility ... —a responsibility to be able to show that they have fulfilled 
their original responsibility.””° If an actor is responsible for an act or omission 
it therefore does not necessarily follow that the actor is also accountable.’” 
Accountability requires the determination of whether a power-wielder has 
fulfilled its responsibilities, and the imposition of sanctions or other conse- 
quences if they have not been fulfilled.7*> Put differently, responsibility is 
a substantive legal notion, while accountability entails confirmation and 
realization of responsibility through procedural mechanisms. 

A concise definition of the core notion of accountability is offered by 
Bovens: 


Accountability is a relationship between an actor and a forum, in which the 
actor has an obligation to explain and to justify his or her conduct, the forum 
can pose questions and pass judgement, and the actor may face 
consequences.’? 


This definition, which has become popular in the literature,*° has one distinct 
weakness: it does not distinguish cleanly between the person or body to which 


x 


+ This is well illustrated by one of the leading books in the field, Wouters and others (n 8). Most 
of the twenty-one contributors to the book focus exclusively on such substantive responsibility 
issues, i.e., legal obligations and attribution of conduct. In other words, they equate account- 
ability with responsibility — despite the fact that the editors in their introduction highlight the 
importance and urgent need to create accountability mechanisms (ibid. 13). 

This even applies with regard to IOs with a multitude of (seemingly) available accountability 
mechanisms, such as the European Union. See the discussion in Stian Oby Johansen, 
“Accountability for Human Rights Violations by CSDP Missions: Available and 
Sufficient?” International G Comparative Law Quarterly, 66 (2017), 181, 183 (in particular 
the text around and references within footnotes 17-18). Interest in accountability mechanisms 
is, however, on the uptick. Two recently published monographs are devoted (at least in large 
part) to the study of IO accountability mechanisms: Schmitt (n 11); Ferstman (n 1). 

Leif Wenar, “Accountability in International Development Aid,” Ethics @ International 
Affairs, 20 (2006), 1, 5-6. 

77 Ame Vandenbogaerde, Towards Shared Accountability in International Human Rights Law: 
Law, Procedures and Principles (Intersentia 2016) 38; Schedler (n 67) 19. 

Mulgan (n 63) 15-17; Ruth W Grant and Robert O Keohane, “Accountability and Abuses of 
Power in World Politics,” American Political Science Review, 99 (2005), 29, 29 and passim; 
Wenar (n 76) 5-6. 

79 Bovens (n 62) 450. 

Busuioc (n 18) 46, with further references. 


x 
a 
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accountability is owed and the mechanisms through which the actor can be 
held to account. Bovens understands “forum” as encompassing two distinct 
things: accountability-holders and accountability mechanisms.” The lack of 
such a distinction may cause problems, both generally and in the context of 
the present study. Grouping the two together under the umbrella term 
“forum” is liable to obscure who the accountability-holder actually is and 
underplay the important role of accountability mechanisms. 

The importance of distinguishing between the two is particularly evident in 
the case of legal accountability, which is the form of accountability with which 
this study is concerned. For example, if a public official is brought before 
a domestic court on allegations of nepotism and bribery,™ the case will be 
brought in the name of the people (the accountability-holders).°3 Courts are 
merely mechanisms through which accountability is exercised.*+ Perceiving 
courts as accountability-holders — as a literal reading of Bovens’ definition 
suggests — would be equivalent to saying that they are party to the cases before 
them, which they are obviously not.°5 

Bovens’ definition of accountability must therefore be slightly amended, to 
take into account the need to distinguish between accountability-holders and 
accountability mechanisms. 


1.4.2 The Accountability Relationship between IOs and Individuals 


On the basis of Bovens’ definition of accountability — with the added caveat 
that accountability-holders and accountability mechanisms must be distin- 
guished — a set of questions may be posed to help identify accountability 
relationships: Why is accountability required? Who is accountable? For what? 
‘Toward whom? And how (through which mechanisms)? 


* Bovens recognizes this distinction, at least implicitly: “in many accountability relations, the 


forums are not principals of the actors, for example courts in cases of legal accountability or 
professional associations in cases of professional accountability,” Bovens (n 62) 451. Moreover, 
other central authors explicitly also recognize the distinction between accountability-holders 
and accountability mechanisms: Mulgan (n 63) 12-14 and 24-30. 

This example is inspired by Bovens (n 62) 451; Busuioc (n 18) 54-55. 

Armin von Bogdandy and Ingo Venzke, In Whose Name? A Public Law Theory of International 
Adjudication (OUP 2014) 20. 

When it comes to international courts, some argue that it is presently unclear in whose name 
they adjudicate but that there are strong arguments supporting the notion that they (too) act in 


84 


the name of the people(s). See von Bogdandy and Venzke (n 83), especially at 209-214. 
85 Similarly: Bovens (n 62) 451; Different: Grant and Keohane (n 78) 36, who seem to envisage 


courts as accountability-holders in their own right. 
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The answer to the question of why accountability is necessary lies in the 
intimate relation between accountability and power. It is said that “first comes 
power, then the need to control it.”*° Since the ancient philosophers, political 
theorists have worried about how power can be kept under control and how 
abuses of power can be prevented.*” In its core sense, accountability thus 
presupposes a relationship between the powerful (power-wielders) and those 
holding them to account (accountability-holders).** 

Accountability is particularly important in the international arena because 
there are fewer constraints on power than in most domestic settings.°? There is 
no global democracy and — perhaps more importantly — “there is not even an 
effective constitutional system that constrains power in an institutionalized 


790 


way.”°° If power is to be constrained in “nonarbitrary ways that can be 
defended on ethical as well as practical grounds,” accountability mechanisms 
are required.” ‘The powerful must, in other words, be held to account — even 
in the international arena. 

With regard to the question of who to hold to account, this study focuses on 
one group of international power-wielders, namely IOs. 'T’o the extent to which 
they actually wield power, they must be held to account. This varies greatly. 
Some [Os are merely fora for intergovernmental decision-making, with no or 
negligible power. But it is common for [Os to at least have a secretariat or similar 
organ(s) staffed with international civil servants. ‘This makes them international 
bureaucracies.” Like their domestic counterparts, IO bureaucracies invariably 
have at least some power and autonomy.”? For example, they may exert power 
through their translation of “broad mandates into workable doctrines,” or 
through their control and classification of information and knowledge.” 
Many IOs have also been conferred powers beyond those inherent to bureau- 
cracies. ‘They may be empowered to, inter alia, adopt regulatory acts or take 
decisions that are legally binding on its member states, or conduct operational 
activities in the field. In a few cases, IOs are even able to wield power directly 
over individuals without the need to use states as intermediaries. 

For what should power-wielding [Os be held to account? This is a question 
with no single answer. Accountability comes in different forms: political 


8° Schedler (n 67) 13. 


‘7 Ibid. 

Grant and Keohane (n 78) 29. 

89 Ibid. 30. 

9° Tbid. 

* Thid. 

9 Barnett and Finnemore (n 2) 20-22. 
9 Tbid. 29-41. 

oF Tbid. 5 and 29-33. 
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accountability, financial accountability, reputational accountability, and so 
forth. This study is limited to the legal accountability of IOs toward indivi- 
duals. For the present purposes the law of international responsibility there- 
fore provides an answer to the “for what”-question: IOs are responsible for 
conduct that is attributable to them and which constitutes a breach of its 
obligations under international law.?? In doing so, it also points us to the 
international legal rules that must be used to identify who is responsible, in the 
sense of having legal obligations, and toward whom those obligations are 
owed. This is dealt with in Chapter 2, where I analyze the international 
responsibility of IOs for human rights violations. 

When it comes to the question of toward whom IOs are accountable, the 
present study focuses on one group of accountability-holders: individuals. As 
IOs have grown powerful over the years, they have become increasingly 
capable of affecting the rights of individuals. When they do, corresponding 
claims of accountability arise in the hands of those individuals.?° Admittedly, 
most IOs lack the powers necessary to affect the rights of individuals — but 
some do possess such powers. It is this latter category of IOs that individuals 
should be able to hold to account, as response to the [Os’ exercise of power 
over them. Such sentiments are arguably the driving force behind the growing 
recognition of IO human rights obligations under general international law, as 
well as the trend of including human rights provisions in the constituent 
instruments and/or secondary law of IOs.??7 IO human rights obligations 
necessarily imply that individuals are the accountability-holders.%° 

When [Os wield power over individuals, they often do so indirectly, by 
influencing the conduct of their member states through binding decisions or 
different kinds of nonbinding inducements. Some [Os also wield direct power 
over individuals. ‘The three case studies in Chapters 4-6 provide examples of 
direct power-wielding. The most clear-cut example of this among the three is 
probably that of the ICC, which detains individuals accused of having com- 
mitted international crimes.%? The accused are detained at a detention center 
that is leased to the ICC, and the staff of the detention center are staff members 
of the organization. Instances of direct power-wielding are admittedly rarer 


% DARIO article 4. 

9° [nternational Law Association, “Berlin Conference: Accountability of International 
Organizations,” International Organizations Law Review, 1 (2004), 221, 226. 

See section 2.4.1. 

As rightly pointed out by Antonios Tzanakopoulos: “the accountability-holders in the case of 
international responsibility are fairly easily identifiable in that they are the entities to which 
the international obligation is owed,” Disobeying the Security Council: Countermeasures 
against Wrongful Sanctions (OUP 2011) 6 (footnote 54). 

°° See Chapter 6. 


97 


98 


https://doi.org/10.1017/9781108862608.001 Published online by Cambridge University Press 


24 Human Rights Accountability Mechanisms 


than indirect power-wielding because states are usually reluctant to confer 
significant powers upon [Os.'°° On the other hand, it is when [Os wield power 
directly that the need for accountability seems to be greatest. 

How can IOs be held to account by individuals? As this study is limited to 
legal accountability, the answer to the question is mechanisms that interpret 
and apply law, determine whether the conduct of an IO is illegal and possibly 
impose sanctions and/or offer remedies. Such legal accountability mechan- 
isms operate according to a set of predetermined rules of procedure’ and are 
therefore sometimes referred to as “procedural mechanisms.”'°* Most people 
would probably identify courts as the most prevalent type of legal account- 
ability mechanism.’ Although courts are important, any mechanism that 
applies “specific legal rules and precedents to particular cases in accordance 
with strict rules of formal procedure” can be considered a legal accountability 
mechanism.’ Reliance on nonjudicial mechanisms is a particularly preva- 
lent feature of the accountability relationship between IOs and individuals. 
A more precise definition of what constitutes a (legal) IO accountability 
mechanism, along with an overview of different accountability mechanisms 
applicable to the relationship between [Os and individuals, is provided in 
Chapter 3. 

To conclude, [Os must be held to account when they wield power over 
individuals. That legal accountability is needed follows from the fact that IOs 
have legal obligations toward individuals."°> The need for legal accountability 
in the relationship between IOs and individuals is also becoming widely 
recognized.'°° 

Legal accountability is a product of responsibility (substantive law) and 
accountability mechanisms (procedure). Although the focus of the present 
study is on the latter, the issue of responsibility cannot be sidestepped com- 
pletely. Thus, Chapter 2 discusses the international responsibility of IOs for 


Andrew Guzman, “International Organizations and the Frankenstein Problem,” European 
Journal of International Law, 24 (2013), 999. 

See Chapter 3, section 3.1. 

"See e.g. Gudrun Monika Zagel, “Human Rights Accountability of the WTO,” Human Rights 
© International Legal Discourse, 1 (2007), 335, 378. 

Mulgan thus initially defines legal accountability as “the type of accountability practiced by 
courts” in (n 63) 33. 

"4 Tid. 

See Chapter 2. 

See e.g.: International Law Association (n 96), particularly at 226; International Expert 
Conference, “Vienna+20: Advancing the Protection of Human Rights — Conference 
Report” (June 2013) <www.ohchr.org/Documents/Events/OHCHR20/ConferenceReport 
.pdf& accessed October 10, 2019; CoE Parliamentary Assembly, Resolution 1979 (2014) on 
“Accountability of International Organisations for Human Rights Violations.” 
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human rights violations. Then, in Chapter 3, I establish a definition and 
a typology of different IO accountability mechanisms (sections 3.1-3.2), as 
well as normative standards for assessing them (section 3.3). 

In the second part — the case studies — I apply the framework by performing 
a systematic study of the IO accountability mechanisms available to indivi- 
duals in three distinct cases and assessing the sufficiency of those mechanism 
(in Chapters 4-6). Chapter 4 contains a case study on the accountability 
mechanisms applicable to the EU’s Common Security and Defence Policy 
missions. Chapter 5 contains a case study on the accountability mechanisms 
applicable to UNHCR-administered refugee camps. Chapter 6 contains 
a case study on the accountability mechanisms applicable to the ICC 
Detention Centre. 

Finally, | end in Chapter 7 with an overall conclusion to the research 
question, a presentation of some hypotheses that can be derived therefrom, 
and a discussion of the broader implications of this study. 
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The Responsibility of IOs for Human Rights Violations 


2.1 INTRODUCTION 


The central question underpinning this chapter can be phrased as follows: for 
what are IOs responsible toward individuals? As international legal persons, 
TOs may have rights and obligations under international law.’ Thus, an IO 
may in principle have obligations toward individuals. From the perspective of 
individuals, the obligations of IOs toward them are perceived as rights.” In the 
present study, the focus is on a particular subcategory of individual rights: 
human rights.’ 

Responsibility is a precursor to accountability. If there is no potential for 
responsibility, there is no need for accountability. Put in the context of this 
study: if [Os do not have human rights obligations, or cannot realistically 


1 


IC), Reparation for injuries suffered in the service of the United Nations (Advisory Opinion) 
[1949] IC) Rep 174 at 179; ICJ, Interpretation of the Agreement of 25 March 1951 between the 
WHO and Egypt (Advisory Opinion) [1980] IC] Rep 73 para 37; Chittharanjan Félix 
Amerasinghe, Principles of the Institutional Law of International Organizations (2nd ed., 
CUP 2005) 92-104, 386-387, 400; Henry G Schermers and Niels M Blokker, International 
Institutional Law: Unity within Diversity (6th ed., Brill Nijhoff 2018) 1036-1049. 

Individuals may be both right-holders and duty-bearers under international law. On the legal 
status of individuals in international law and individual rights, see in particular Anne Peters, 
Beyond Human Rights: The Legal Status of the Individual in International Law (CUP 2016) 
7-9, 35-59, 167-193, and 408-435; Astrid Kjeldgaard-Pedersen, The International Legal 
Personality of the Individual (OUP 2018) 167-193. See also, among others: Kate Parlett, The 
Individual in the International Legal System: Continuity and Change in International Law 
(CUP 2011); Rosalyn Higgins, Problems and Process: International Law and How We Use It 
(OUP 1994) 48-55; Antonio Cassese, International Law (2nd ed., OUP 2005) 144-150; Malcolm 
N Shaw, International Law (8th ed., CUP 2017) 204-205; Robert McCorquodale, “The 
Individual and the International Legal System” in Malcolm Evans (ed.), International Law 
(sth ed., OUP 2018); James Crawford, Brownlie’s Principles of Public International Law (gth 
ed., OUP 2019) 111. 

5 See Chapter 1, section 1.1.1. 
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violate the human rights of individuals, there is no need for accountability 
mechanisms. 

The law of international responsibility provides a framework for determin- 
ing whether the conduct of international legal persons is wrongful, and the 
consequences of wrongfulness. The law of international responsibility applies 
to IOs as a consequence of their legal personality.* Therefore, to the extent [Os 
have international legal obligations toward individuals, breaches of those 
obligations engage their responsibility.* 

International responsibility arises out of an internationally wrongful act, 
which consists of two elements: (a) a certain conduct (act or omission) that 
is attributable to a state or an IO, which (b) is incompatible with the rules of 
international law applicable to that state or 1O.° Only when both elements 
are present may an act or omission be regarded as internationally wrongful 
for an IO, and thus engage its responsibility. Moreover, in cases where an 
IO is not directly responsible for the violation — in the sense that the 
conduct constituting a violation of the law is not attributable to it — it may 
nevertheless be indirectly responsible. Whether direct or indirect, respon- 
sibility arises ipso facto without the need for invocation or third party 
determination.’ 

The remainder of this chapter is devoted to the analysis of the inter- 
national responsibility of IOs toward individuals. First, it is necessary to 
discuss some underlying issues raised by the peculiar accountability 
relationship at play, with IOs as power-wielders and individuals as 
accountability-holders. This is done in section 2.2. Then I analyze the 
first element of a wrongful act — attribution of conduct — and the 
associated doctrine of indirect responsibility in section 2.3, with a focus 
on the situations where [Os aid and assist unlawful acts of their member 
states. Finally, in section 2.4, I discuss the second element of a wrongful 
act — the breach of an international (human rights) obligation — and 
identify the main sources of IO human rights obligations. 


+ DARIO articles 1 and 3 cf. article 2(a); ICJ, Difference Relating to Immunity from Legal Process 
of a Special Rapporteur of the Commission on Human Rights (Advisory Opinion) [1999] IC) 
Rep 62 para 66; Amerasinghe, Principles of the Institutional Law of International Organizations 
(n 1) 399-401; Schermers and Blokker (n 1) 1049-1051. 

> DARIO articles 3-4. 

® DARIO article 4; DARS article 2; Brigitte Stern, “The Elements of an Internationally Wrongful 

Act” in James Crawford, Alain Pellet, and Simon Olleson (eds.), The Law of International 

Responsibility (OUP 2010) 200-201. 

James Crawford, State Responsibility: The General Part (CUP 2013) 54 and 67. 
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2.2 IOS, INDIVIDUALS, AND THE LAW 
OF INTERNATIONAL RESPONSIBILITY 


Situating the accountability relationship between IOs and individuals within 
the law of international responsibility is, admittedly, a challenging exercise. 

On the one hand, the international responsibility of [Os is still a controversial 
topic. Until the mid-1990s, the law of international responsibility was colloqui- 
ally referred to as the law of state responsibility. Apart from the few hints 
included in the ICJ’s 1949 judgment in the Reparation for injuries case,° and 
Eagleton’s visionary 1950 Hague Academy lecture entitled “International 
Organization and the Law of Responsibility,” the responsibility of IOs received 
scant attention until the litigation following the liquidations of Westland 
Helicopters and the International Tin Council in the mid-1980s 1980s captured 
the imagination of international lawyers.'° And, perhaps due to the nature of 
those two cases, the next decade or so of debate centered on the responsibility of 
member states for the conduct of IOs — not the responsibility of [Os themselves.” 
Given the state-centric origins of international responsibility, it is therefore 
necessary, at this preliminary stage, to clarify its application to [Os. 

But the position of individuals also requires elucidation. The law of inter- 
national responsibility still emphasizes the relationships between, first, 
a responsible state or IO, and, second, an injured state or IO. The rules on 
the responsibility of IOs and states toward individuals are less developed. This 
is due in part to the fact that responsibility toward individuals has not yet been 
a particular concern in the codification efforts by the International Law 
Commission. Still, the practice of international courts and dispute settlement 
bodies open to individuals demonstrates that international responsibility may 
arise toward individuals — notably in the case of human rights violations. 


ICJ, Reparation for injuries suffered in the service of the United Nations (Advisory Opinion) 
[1949] IC) Rep 174. 

° Clyde Eagleton, “International Organization and the Law of Responsibility,” Collected 
Courses of the Hague Academy of International Law, 76 (1950), particularly at 385-404. 

Jan Klabbers, An Introduction to International Organizations Law (3rd ed., CUP 2015) 
307-308; see also Moshe Hirsch, The Responsibility of International Organizations Toward 
Third Parties: Some Basic Principles (Martinus Nijhoff Publishers 1995) 107-125 for 
a contemporary analysis of the two sets of litigation. 

See e.g.: Institut de Droit International, Resolution on “The Legal Consequences for Member 
States of the Non-Fulfilment by International Organizations of Their Obligations toward Third 
Parties” (September 1, 1995) <www.idi-iil.org/app/uploads/2017/06/1995_lis_oz_en.pdf> 
accessed October 10, 2019; Romana Sadurska and Christine Chinkin, “The Collapse of the 
International Tin Council: A Case of State Responsibility?” Virginia Journal of International 
Law, 30 (1989), 845; Hirsch (n 10). 
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In the following I will situate [Os and individuals within the law of inter- 
national responsibility. I shall begin by discussing the responsibility of [Os in 
light of the International Law Commission’s recent codification efforts. 
Afterward, I will discuss the legal position of individuals in the law of interna- 
tional responsibility as accountability-holders vis-a-vis power-wielding IOs. 


2.2.1 IOs and the Codification of the Law of International 
Responsibility 


For more than fifty years the International Law Commission worked on the 
codification of the rules of international responsibility."* This work culmi- 
nated in two sets of draft articles: the Draft Articles on Responsibility of States 
for Internationally Wrongful Acts (DARS),"*? and the Draft Articles on the 
Responsibility of International Organizations (DARIO).’* Work on the 
DARIO began after the completion of the DARS in 2001, and the text of 


the DARIO is based on the DARS.”® The UN General Assembly has taken 
note of both sets of draft articles and “commend|ed] them to the attention” of 
governments and IOs “without prejudice to the question of their future 


16 


adoption or other appropriate action. 

When completed in 2001, the DARS were well received in the international 
community. Nevertheless, they have not yet been used as the basis for 
a convention on state responsibility. The reason seems to be a consensus 
among the UN member states that, as a restatement of the law, the DARS 
should not be opened up to a diplomatic convention where they could be 
“eroded by compromises and package-deals.”'” Indeed, as observed by the UK 
in 2007, the DARS were “already proving their worth and [were] entering the 
fabric of international law through State practice, decisions of courts and 


For a historical overview of the ILC’s work, see Alain Pellet, “The ILC’s Articles on State 
Responsibility for Internationally Wrongful Acts and Related Texts” in James Crawford, 
Alain Pellet and Simon Olleson (eds.), The Law of International Responsibility (OUP 2010). 
5 Annexed to UN General Assembly resolution 56/83 (January 28, 2002) UN Doc A/RES/s6/83. 
“4 Annexed to UN General Assembly resolution 66/100 (February 27, 2012) UN Doc A/RES/ 
66/100. 
ILC, “Report of the International Law Commission on the work of its Sixty-third session” 
(2011) UN Doc A/66/0, 67. 
‘6 DARS in UN General Assembly resolution 56/83 (January 28, 2002) UN Doc A/RES/56/83 
para 3; DARIO in UN General Assembly resolution 66/100 (February 27, 2012) UN Doc A/ 
RES/66/100 para 3. 
‘7 The quoted part is from the comments of Norway in “Responsibility of States for 
Internationally Wrongful Acts: Comments and Information Received from Governments” 
(March 9, 2007) UN Doc A/62/63, 4 (para 4). See also the comments of other states in ibid. and 
Crawford (n 7) 42-43. 
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tribunals and writings.”"* Reports prepared by the UN Secretary-General the 
same year identified over 130 cases before international and domestic courts 
where DARS had been referred to approvingly.’? That number has kept on 
rising, and the DARS are now considered to be “in whole or in large part an 
accurate codification of the customary international law of state 
responsibility.”*° The chapter on attribution seems to have been particularly 
welcomed. More than a third of the UN General-Secretary’s 2007 reports were 
devoted to case law referring to the attribution chapter.” 

The reception of the DARIO following its completion in 2011 was more 
mixed than that of the DARS. States, IOs, and scholars criticized the DARIO 
for, in particular, relying too heavily on analogies from the DARS.* The gist of 
this critique — that IOs and states should not be equated — is summarized by 
Wouters and Odermatt: 


The flaw lies in the way the ILC used the [DARS] as its logical starting point. 
The Commission gives little justification for [this, assuming] that IOs and 
states can be treated in a similar manner since they are both international 
legal persons. Importantly, this means that where gaps exist in practice, the 
[DARS] would be used to fill these gaps and would provide the basis of new 
rules. ‘This approach helps to brush over the fact that in many areas interna- 
tional practice gives no guidance whatsoever. ... This approach pushes the 


[DARIO] far closer toward “progressive development” of the law than to 


codification.*? 


However, this critique seems overstated — perhaps even unfounded. It has long 
been accepted that the rules of state responsibility are applicable by analogy to 


‘8 “Responsibility of States for Internationally Wrongful Acts: Comments and Information 


Received from Governments” (March 9, 2007) UN Doc A/62/63, 6 (para 6). 

“Compilation of Decisions of International Courts, Tribunals and Other Bodies” (February 1, 
2007) UN Doc A/62/62; “Compilation of Decisions of International Courts, Tribunals and 
Other Bodies” (Addendum) (April 17, 2007) UN Doc A/62/62/Add.1. 

Crawford (n 7) 43. 

“Compilation of Decisions of International Courts, ‘Tribunals and Other Bodies” (February 1, 
2007) UN Doc A/62/62; “Compilation of Decisions of International Courts, Tribunals and 
Other Bodies (Addendum)” (April 17, 2007) UN Doc A/62/62/Add.1. 

See e.g.: the survey of comments made by states and IOs on the first reading of DARIO in 
Giorgio Gaja, “Eighth Report of the Special Rapporteur on Responsibility of International 
Organizations” (2011) UN Doc A/CN.4/640, 5 (para 5); Jan Wouters and Jed Odermatt, “Are 
All International Organizations Created Equal?” International Organizations Law Review, 9 
(2012), 7, 13; Alain Pellet, “International Organizations Are Definitively Not States: Cursory 
Remarks on the ILC Articles on the Responsibility of International Organizations” in 
Maurizio Ragazzi (ed.), Responsibility of International Organizations: Essays in Memory of 
Sir lan Brownlie (Martinus Nijhoff Publishers 2013). 

*3 Wouters and Odermatt (n 22) 13. 
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IOs.** In principle, there seems to be “no reason why, where necessary, 
analogies should not be borrowed from ... the customary law of state 
responsibility.”*? Thus, many scholars have rebuffed the critique of the so- 
called copy-paste approach of the DARIO and argued that the ILC did in fact 
take the specificities of IOs sufficiently into account.”° Ahlborn has even 
argued that the ILC should have used closer analogies to enhance the overall 
coherence of the law of international responsibility.” 

Asecond critique against DARIO emphasizes the differences between 1Os — 
that they have vastly different functions, powers, and capacities, and thus “do 
not all fit the same cookie-cutter.”** Many IOs and some scholars therefore 
maintain that IOs cannot and should not be subject to a general responsibility 
regime.”? But this critique too appears to miss the mark. As Klabbers points 
out, the legal relations between an IO and a third party “are, in principle, 
objectively cognizable; and if and when the pertinent law gets violated, 
organizational responsibility may kick in.”*° Moreover, DARIO article 64 
explicitly “carves out a niche for special rules of international law, including 
the rules of the organization.”*' In the relations between an IO and its member 


Hirsch (n 10) 1 

Amerasinghe, Principles of the Institutional Law of International Organizations (n 1) 401; see 
also Fernando Lusa Bordin, The Analogy between States and International Organizations 
(CUP 2018). 

See e.g.: Niels M Blokker, “Preparing Articles on Responsibility of International 
Organizations: Does the International Law Commission ‘Take International Organizations 
Seriously?” in Jan Klabbers and Asa Wallendahl (eds.), Research Handbook on the Law of 
International Organizations (Edward Elgar 2011) 336 and passim; Chittharanjan Félix 
Amerasinghe, “An Assessment of the ILC’s Articles on the Responsibility of International 
Organizations” in Maurizio Ragazzi (ed.), Responsibility of International Organizations: 
Essays in Memory of Sir Ian Brownlie (Martinus Nijhoff Publishers 2013) 76. 
Christiane Ahlborn, “The Use of Analogies in Drafting the Articles on the Responsibility of 
International Organizations: An Appraisal of the ‘Copy-Paste Approach,” International 
Organizations Law Review, 9 (2012), 53. 

Klabbers, An Introduction to International Organizations Law (n 10) 316-318. 

This is a recurring theme in several of the contributions in Maurizio Ragazzi (ed.), Responsibility 
of International Organizations: Essays in Memory of Sir lan Brownlie (Martinus Nijhoff 
Publishers 2013). See in particular the contribution by Ross Leckow and Erik Plith, 
“Codification, Progressive Development or Innovation? Some Reflections on the ILC Articles 
on the Responsibility of International Organizations” at 230-234 and the contribution by Ragazzi, 
“The World Bank and the ILC’s Project on the Responsibility of International Organizations” at 
243-246. See also the statements made on behalf of many IOs following the adoption of the 
DARIO on the second reading in Sixth Committee of the UN General Assembly, “Summary 
Record of the zoth Meeting” (November 23, 2011) UN Doc A/C.6/66/SR.20 paras 88-93. 

Jan Klabbers, “Book Review: ‘Responsibility of International Organizations: Essays in 
Memory of Sir Ian Brownlie’, Edited by Maurizio Ragazzi,” International Organizations 
Law Review, 12 (2015), 279, 281. 

Klabbers, An Introduction to International Organizations Law (n 10) 318. 
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states, for example, a special responsibility regime may apply — as would 
nevertheless follow from the general international legal principle of lex spe- 
cialis. Still, whatever the members of an organization (and the organization 
itself) agree remains res inter alios acta and thus cannot affect third parties.* 

Although both strands of critique can be met with strong counterarguments, 
the issue of whether DARIO reflects the general international law on the 
responsibility of IOs is not fully settled.** Nevertheless, for the purpose of this 
study, I will presuppose that, as a general rule, at least DARIO part one and 
part two, chapters I-IV, constitute a codification of the general international 
law on IO responsibility. 


2.2.2 International Responsibility toward Individuals 


The law of international responsibility does not, in principle, depend on 
who the injured party is. Responsibility arises for IOs (and states) when- 
ever they breach an international obligation.» In principle, it does not 
matter toward whom the obligation is owed — as long as it is a subject of 
international law.*> And it cannot be doubted that individuals are subjects 
of international law, in the sense of being capable of having international 
rights and duties.3° Consequently, to the extent an IO has international 
legal obligations toward an individual, that IO is responsible for any 
breach of those obligations. 

That being clear, there have been debates on the position of indivi- 
duals in cases where such obligations are breached. The classical view 
was that even if individuals are holders of primary rights, the correlative 
secondary rights arising under the law of international responsibility as 
a consequence of a breach was seen as belonging to that individual’s 


% Ibid. 331. See also Sadurska and Chinkin (n 11), particularly at 869 and 883. But see, contra, the 
statement made on behalf of some IOs following the adoption of the DARIO on the second 
reading in Sixth Committee of the UN General Assembly, “Summary Record of the 2oth 
Meeting” (November 23, 2011) UN Doc A/C.6/66/SR.20 (para go i.f.). 

33 As the ILC itself admits in its “General commentary” to the DARIO, see “Report of the 
International Law Commission on the work of its Sixty-third session” (2011) UN Doc A/66/10 at 
67-68 (para 5). 

34 DARIO articles 3-4; DARS article 1. See also PCIJ, Factory at Chorzdéw (Merits) PCI Rep Series 
ANo 17 (1928) at 29: “it is a principle of international law, and even a general conception of law, 
that any breach of an engagement involves an obligation to make reparation.” 

35 See the commentary to DARS article 1, which DARIO article 3 is identical to (apart from the 

substitution of “state” with “international organization”): ILC, “Report of the International 

Law Commission on the work of its Fifty-third session” (2001) UN Doc A/s6/10 at 33 (para 5) 

and at 95 (para 3). See also Jan Paulsson, Denial of Justice in International Law (CUP 2005) 56. 

See footnote 2. 
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home state.*” This has been increasingly challenged, particularly since World 
War II, by the rise of human rights and other individual rights.>° As the law now 
stands, the classical view therefore appears to be untenable.” Fundamentally, the 
“individual protection intended by a primary norm would be weakened if the 
secondary norm were not also construed as generating an individual right, i-e., as 
a claim.”*° Arguments of a systemic nature also point in the same direction. As 
Peters argues: 


Because the secondary legal claims are a direct consequence of the violation of 
a primary obligation of conduct, they should normally be assigned to the same 
actor to whom the primary duty was owed. In purely formal terms, this pattern 
should also apply where the holder of the infringed right is an individual. 

Any deviation from the parallelism of the holders of primary rights and 
secondary rights, which should reasonably be expected, would have to be 
specially justified.” 


With regard to the rules of attribution, there no reason why they should 
function differently when the injured third party is an individual. The rules 
of attribution are of a fundamental character, meaning that “the question of 
attribution can be raised in relation to any conduct of the [IO] in relation to 
which a norm of international law attaches any legal significance.”* For 
example, unilateral acts — such as accession, renunciation, protest, initiation 
of proceedings, and so on — only have their intended legal effects if they are 
attributable to the state or IO in question.*#? The rules on attribution are, in 
other words, of fundamental character and applicable also in other contexts 


37 Peters (2) 170-172. See also PCI, Factory at Chorzdw (Merits) PCY Rep Series A No 17 (1928) 
at 28: “Rights or interests of an individual the violation of which rights causes damage are 
always in a different plane to rights belonging to a State, which rights may also be infringed by 
the same act.” 

Cassese (n 2) 146-147. See also ICJ, Legal Consequences of the Construction of a Wall in the 

Occupied Palestinian Territory (Advisory Opinion) [2004] ICJ Rep 136 para 152, where it is 

stated that “Israel has the obligation to make reparation for the damage caused to all the 

natural or legal persons concerned.” This seems to imply that individuals are the holders of 
claims resulting from human rights violations. 

39 Peters (n 2) 172-193 and passim. 

4 Ibid. 191. 

+ Ibid. 189 (footnote omitted). According to Peters, the only possible justification is the historical 
“separation of the ownership of claims (between the individual as the holder of the primary 
right and the home State as the holder of the secondary right),” which she rejects as “a relict 
from the historical period when the individual was mediated completely by the State” 
(ibid. 189-192). 

# Luigi Condorelli and Claus Kress, “The Rules of Attribution: General Considerations” in 
James Crawford, Alain Pellet and Simon Olleson (eds.), The Law of International 
Responsibility (OUP 2010) 222. 

8 Tbid. 222-223. 
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than international responsibility. Indeed, the rules of attribution essentially 
apply between the IO and the physical person that performed the impugned 
conduct — not between the [O and the injured third party. 

To summarize, the fundamental issue is whether IOs have interna- 
tional legal obligations toward individuals. Insofar as they have, IOs are 
responsible toward individuals for their breach. It is not given that every 
aspect of the rules of international responsibility that apply between IOs 
and/or states is applicable in cases where the responsibility of an IO 
toward an individual is at issue. But, unless there is evidence of special 
rules applicable in the relations between IOs and individuals, the DARIO 
“represent at least a useful starting point.”4? For the purposes of the 
present study I will therefore presume that at least the provisions of 
DARIO part one and part two, chapters I-IV, are applicable also between 
IOs and individuals.*° 


2.3 ATTRIBUTION OF CONDUCT AND INDIRECT 
RESPONSIBILITY 


On a basic level, attribution is a concept that links the conduct of one person 
with another person. In public international law, its role is to deal with “a 
classic problem, that of imputing acts which are necessarily committed by 
physical persons to the legal person constituted by the [state/IO].’*” Rules 
concerning this classic legal problem are a necessity because states and IOs are 
corporate entities.4° As such, they “cannot act other than through the inter- 
mediary of physical persons — whether acting in isolation or in a group — who 
have a certain relationship” with them.*? 

Attribution is not limited to positive acts, as Anzilotti observed more than 
a hundred years ago: 


+ See section 2.3. 

Peters (n 2) 173. 

The remaining parts of the DARIO, in particular parts three and four, are clearly inapplicable 

to the responsibility relationships between IOs and individuals. In part four, the wording of 

many provisions, for example DARIO articles 51-57 (on countermeasures), render them 

inapplicable to individuals. In part three, which sets out remedial obligations, DARIO 

article 33 explicitly states that those obligations are drafted with only states and [Os in mind. 

This cautiousness by the ILC reflects the fact that the issue whether individuals have a right to 

reparation under international law is a hotly debated topic, see section 3.3.1.1. 

7 Stern (n 6) 202. 

© Christiane Ahlborn, “To Share or Not to Share? The Allocation of Responsibility between 
International Organizations and Their Member States,” Die Friedens-Warte, 88 (2013), 45, 48. 

49 Stern (n 6) 202. 
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L’acte illicite ... peut étre un acte positif : une action au sens précis du mot, 
ou un acte négatif : une omission.*° 


Consistent with this view, the ILC’s two sets of draft articles make use of the 
term conduct, which is defined as encompassing both acts and omissions.” 
The term conduct is in other words understood in its widest sense as covering 
everything from positive acts to absolute passivity. 

That all forms of omissions are included may at first glance seem expansive. 
However, IOs and states can only be held responsible for omissions in cases 
where they have a legal obligation to act — as is for example the case with 
positive human rights obligations.** Conduct is also understood in a broad 
sense when it comes to the nature of the acts or omissions. Any type of act and 
omission — whether legal, factual, or otherwise — is included. A broad range of 
conduct may thus potentially be attributable to an IO; from the physical acts of 
the organization’s security officers outside a field office, to the formal decisions 
taken by the organization’s political organs. 

In the following I first introduce some attribution rules that are particu- 
larly relevant in light of the three case studies undertaken in Chapters 4-6. 
The attribution of the conduct of an IO’s organs and agents is discussed in 
section 2.3.1 including the issue of whether and to what extent conduct in 
excess of authority or in contravention of instructions is attributable to an IO. 
In section 2.3.2 I turn to the rules on the attribution to an [O of conduct of 
organs or agents of a state or another IO. Finally, I discuss indirect respon- 
sibility in section 2.3.3. 


2.3.1 Conduct of Organs or Agents of an IO 


It follows from DARIO article 6 that “[t]he conduct of an organ or agent of an 
international organization in the performance of functions of that organ or 
agent shall be considered an act of that organization under international law, 
whatever position the organ or agent holds in respect of the organization.” 
An organ is defined in DARIO article 2(c) as “any person or entity which has 
that status in accordance with the rules of the organization.” Organs may 
either be principal organs established as such by the constituent instrument of 


5° 


Dionisio Anzilotti, “La responsabilité internationale des Etats a raison des dommages soufferts 
par des étrangers,” Revue générale de droit international public, 13 (1906), 5, 14. (Translation: 
“The wrongful act ... may be a positive act: an action in the strict sense of the word, or 
a negative act: an omission.”) 

*  DARS article 2; DARIO article 4. 

* ILC, “Report of the International Law Commission on the work of its Sixty-third session” 
(201) UN Doc A/66/10, 96. 
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the organization, or subsidiary organs established by the constituent instru- 
ment or under powers granted by the constituent instruments.** For example, 
the principal organs of the International Criminal Court (ICC) are the 
judicial divisions, the Presidency, the Office of the Prosecutor, and the 
Registry.°+ An important example of a subsidiary organ in the present study 
is the UNHCR, which was established by the UN General Assembly.** 

An agent is, according to DARIO article 2(d), a person or entity “who is 
charged by the organization with carrying out, or helping to carry out, one of 
its functions, and thus through whom the organization acts.”>° In determining 
the functions of an IO, the “rules of the organization” (i.e., its constituent 
instrument and secondary law) apply, although not exclusively; in exceptional 
circumstances, functions may be given to an agent that could not be said to be 
based on the rules of the organization.*” 

The definition of an agent is drawn from the Reparation for Injuries case, 
where the IC) held that the term must be understood in the most liberal 
sense.>* Moreover, in a case concerning the related term “experts on mission,” 
the IC) emphasized that the “essence of the matter lies not in their adminis- 
trative position but in the nature of their mission.”°? The concept of an agent 
was in other words quite well defined decades before the ILC began work on 
its Draft Articles on the Responsibility of IOs. 

Still, several IOs — notably the International Labour Organization (ILO), 
the International Monetary Fund (IMF), and UNESCO -— took issue with the 
ILC’s definition in their submissions to the ILC, asserting that it would lead to 
conduct being too easily attributed to them.® In their submissions there is not 
much in the way of legal sources in contradiction of the ICJ jurisprudence. 


Amerasinghe, Principles of the Institutional Law of International Organizations (n 1) 139. 

+ ICC Statute article 34. 

See Chapter 5, section 5.1. 

See also ICJ, Difference Relating to Immunity from Legal Process of a Special Rapporteur of the 
Commission on Human Rights (Advisory Opinion) [1999] IC) Rep 62 para 66. 

*7_ DARIO article 6(2); ILC, “Report of the International Law Commission on the work of its 
Sixty-third session” (2011) UN Doc A/66/10 at 84, para 9. 

IC), Reparation for injuries suffered in the service of the United Nations (Advisory Opinion) 
[1949] IC) Rep 174, 177; ILC, “Report of the International Law Commission on the work of its 
Sixty-third session” (2011) UN Doc A/66/0 at 77. 

°° CJ, Applicability of Article VI, Section 22, of the Convention on the Privileges and Immunities 
of the United Nations (Advisory Opinion) [1989] IC) Rep 177 para 47. 

ILC, “Responsibility of International Organizations: Comments and Observations Received 
from Governments and International Organizations” (May 12, 2005) UN Doc A/CN.4/556 at 
22-23; ILC, “Responsibility of International Organizations: Comments and Observations 
Received from International Organizations” (May 12, 2006) UN Doc A/CN.4/568/Add.1 
at 9-13. 


58 


60 
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The opposing IOs simply state their view, namely that 1O-specific attribution 
tules and contractual nonattribution clauses will usually apply as lex specialis, 
displacing the lex generalis established in ICJ jurisprudence.® However, it is 
neither explained nor clear how such lex specialis rules would become bind- 
ing on third parties, i.e. nonmember states and individuals without 
a contractual relationship with the organization. The solution advocated by 
the ILO, IMF, and UNESCO would make it possible for IOs to absolve 
themselves of responsibility for the fulfillment of their functions. The concept 
of lex specialis cannot give [Os such a “carte blanche to disregard general rules 
of international law.” 


If the IMF, instead, had had its way and the general rule had limited 
attribution to the conduct of individuals acting in their official capacity, the 
attribution of a wide range of acts undertaken, for all intents and purposes, in 
order to perform institutional functions would have been precluded. 


In relation to third parties, the liberal concept of an “agent” suggested by the 
ILC on the basis of the Reparation for injuries case therefore appears justified, 
and generally applicable to IOs. 

The conduct of both organs and agents of an IO are attributed to it “even if 
the conduct exceeds the authority of that organ or agent or contravenes 
instruction,” provided that “the organ or agent acts in an official capacity 
and within the overall functions of that organization.”°t When organs or 
agents act in excess of authority, attribution thus depends on whether that 
conduct “is related to the functions entrusted to the person concerned.” As 


© This point is most explicitly made by the IMF, see ILC, “Responsibility of International 


Organizations: Comments and Observations Received from Governments and International 
Organizations” (May 12, 2005) UN Doc A/CN.4/556 at 22-23. See also the submissions of 
UNESCO, which emphasize the importance of contractual clauses: ILC, “Responsibility of 
International Organizations: Comments and Observations Received from International 
Organizations” (May 12, 2006) UN Doc A/CN.4/s568/Add.1 at 10-13. 

Kristen E Boon, “The Role of Lex Specialis in the Articles on the Responsibility of 
International Organizations” in Maurizio Ragazzi (ed.), Responsibility of International 
Organizations: Essays in Memory of Sir lan Brownlie (Martinus Nijhoff Publishers 2013) 137. 
She also highlights (at 144-145) the important point that “the principle of lex specialis poses 
more questions than it answers when a supraregimental legal problem arises and one must 


62 


determine which special law of a specialized regime is the more special between/among, for 
example, WTO, EU, human-rights and environmental regimes.” 

3 Guglielmo Verdirame, The UN and Human Rights: Who Guards the Guardians? (CUP 
2011) 101. 

°+ DARIO article 8 (emphasis added). 

°5 ILC, “Report of the International Law Commission on the work of its Sixty-third session” 
(201) UN Doc A/66/0 at 94 (para 9). 
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the IC) stated in the Certain expenses case when discussing attribution of 
conduct outside the law of international responsibility: 


If it is agreed that the action in question is within the scope of the functions of 
the Organization but it is alleged that it has been initiated or carried out in 
a manner not in conformity with the division of functions among the several 
organs which the Charter prescribes, one moves to the internal plane, to the 
internal structure of the Organization. If the action was taken by the wrong 
organ, it was irregular as a matter of that internal structure, but this would not 
necessarily mean that the expense incurred was not an expense of the 
Organization. Both national and international law contemplate cases in 
which the body corporate or politic may be bound, as to third parties, by an 
ultra vires act of an agent.°° 

These considerations apply with even stronger force to the attribution of 
wrongful conduct for the purpose of establishing the international responsi- 
bility of an 1O.% The internal distribution of power within the organization 
cannot affect the position of third-party individuals.°* However, the require- 
ment that the conduct must be “within the overall functions of the organiza- 
tion” must arguably be understood as meaning that conduct in excess of the 


powers of the organization in question cannot be attributed to it.° 


2.3.2. Conduct of Organs of States Placed at the Disposal of an IO 


According to DARIO article 7, the conduct of state organs placed at the 
disposal of an IO may be attributed to the organization if it “exercises effective 
control over that conduct.”’° Apparent inconsistencies between the text and 
drafting history of DARIO article 7, as well as its unclear relationship to its 
sister provisions in DARIO articles 6 and 8, has caused some confusion.” 


°° ICJ, Certain Expenses of the United Nations (Advisory Opinion) [1962] ICJ Rep 151 at 168. 
7 ILC, “Report of the International Law Commission on the work of its Sixty-third session” 
(2011) UN Doc A/66/10 at 93 (para 6 i.f.). 
Likewise: HRRP, Zahiti v. EULEX (Admissibility decision, June 7, 2013) Case No 2012-14 
para 36. 
Though it should be noted that the commentaries to DARIO article 8 are somewhat unclear 
in this regard, see ILC, “Report of the International Law Commission on the work of its Sixty- 
third session” (2011) UN Doc A/66/10 at 91-92 (para 1 and in particular footnote 133). 
7° DARIO article 7. This provision also concerns the situation where one IO places an organ at 
the disposal of another IO. But since that situation is not relevant for the case studies, I will not 
discuss it further. 
™ See e.g.: Blanca Montejo, “The Notion of ‘Effective Control’ under the Articles on the 
Responsibility of International Organizations” in Maurizio Ragazzi (ed.), Responsibility of 
International Organizations: Essays in Memory of Sir Ian Brownlie (Martinus Nijhoff 
Publishers 2013); Francesco Messineo, “Attribution of Conduct” in André Nollkaemper and 
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However, in the particular context of [O-led military operations, there is an 
emerging consensus in practice and case law as to the application of the 
effective control test. Since it is only in this particular context that DARIO 
article 7 is relevant in connection with the present study, I will limit the 
discussion in the following to [O-led military operations. 

States contribute military contingents to [O-led military operations by 
transferring authority over them to the organization. ‘This is done either by 
agreement or through so-called ‘Transfer for Authority Messages (unilateral 
but revocable transfers of authority).”* The degree of authority transferred is 
usually operational control (OPCON).”? In the context of E'U-led missions 
this refers to “[t]he authority delegated to a commander to direct forces 
assigned, so that the commander may accomplish specific missions or tasks 
which are usually limited by function, time or location; to deploy units 
concerned and to retain or assign tactical control of those units.””+ Certain 
powers are retained by the member states, in particular the right to withdraw 
the contingents at any time, and administrative authority — including disci- 
plinary powers and criminal jurisdiction.”? Each military contingent thus still 
acts to some extent as an organ of the contributing state.7° 

Having said that, the transfer of OPCON means entrusting “significant 
authority to commanders of international peacekeeping forces.””7 In its com- 
mentaries to DARIO article 7, the ILC appears to see effective control as 
synonymous with operational control (OPCON).”* Consequently, there 
appears to be a presumption that the conduct of military contingents placed 
under the operational control (OPCON) of an IO is attributable to the 
organization.’”? This presumption is rebuttable. According to Zwanenburg: 


Ilias Plakokefalos (eds.), Principles of Shared Responsibility in International Law: An Appraisal 
of the State of the Art (CUP 2014). 

” Ulf Haubler, “Human Rights Accountability of International Organizations in the Lead of 
International Peace Missions” in Jan Wouters et al. (eds.), Accountability for Human Rights 
Violations by International Organisations (Intersentia 2010) 235-236. 

® Tbid. 236. 

Council of the European Union, “EU Concept for Military Command and Control” 

(September 24, 2012) Council Doc 10688/5/08 Annex A para 3(c). 

> Haubler (n 72) 236 and 243-244. See also US District Court for the Southern District of 

Indiana, Jennings v. Markley [1960] No TH 60-C-61, 186 F Supp 611 at 612-613. 

ILC, “Report of the International Law Commission on the work of its Sixty-third session” 

(201) UN Doc A/66/10 at 85 (para 1). 

7 HauBler (n 72) 245. 

ILC, “Report of the International Law Commission on the work of its Sixty-third session” 

(201) UN Doc A/66/0, particularly at 88-89 (para 10). See also Montejo (n 71) 393-394. 

79 Marten Zwanenburg, Accountability of Peace Support Operations (Martinus Nijhoff 
Publishers 2005) 102; Haubler (n 72) 245. This may explain why the UN assumed responsibility 
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This presumption can be rebutted if it is established that the [contingent] 
acted under the direction and control of the [contributing] state, the clearest 
example of which would be specific instructions. The mere provision in 
agreements between the [IO] and troop contributing states that national 
administrative matters remain the responsibility of the government of the 
troop contributing state, or that the orders of the international commander 
are received by the contingent through the national operational commander 
of the contingent, do not establish such a situation [i.e. a rebuttal of the 
presumption of attribution to the IO].*° 

If the presumption is rebutted, the conduct in question will either be attrib- 
uted jointly to the contributing state and the IO, or to the contributing state 


81 
alone. 


2.3.3 Indirect Responsibility — Complicity 


The relationships between IOs and (member) states are characterized by 
close, extensive, and complex collaboration. Indeed, [O-state relationships 
are of a different nature and intensity than state-state relations. For that 
reason, there are many instances where the issue of IO responsibility in 
connection with the conduct of states arise. 

One way of dealing with this issue is to look at it through the lens of attribution — 
as was done above — asking whether the conduct of the state organ in question 
may be attributed (also) to an IO. But DARIO also offers an alternative way of 
approaching these issues in part two, chapter IV (articles 15-19). ‘This chapter, 
which has the rather lengthy title of “Responsibility of an international organiza- 
tion in connection with the act of a State or another international organization,” 
covers a varied range of situations: 


e aid or assistance in the commission of an internationally wrongful act 


(DARIO article 14); 


for violations of international law by the UN mission in Congo, see UN Juridical Yearbook 
(1966) at 39-41. For a more nuanced approach, see Bérénice Boutin, “Attribution of Conduct 
in International Military Operations: A Causal Analysis of Effective Control,” Melbourne 
Journal of International Law, 18 (2017), 154. 

Zwanenburg, Accountability of Peace Support Operations (n 79) 102-103. 

HauBler (n 72) 245. See also: Dutch Supreme Court (Hoge Raad), Netherlands v. Nuhanovié 
(Dutchbat) [2013} ECLI:NL:HR:2013:BZ9225 para 3.11.2; ECtHR, AlJedda v. UK [GC] 
no 27021/08 (2011) para 80 (implicitly). But see, contra: Superior Provincial Court of 


80 
81 


Vienna, NK v. Austria (1979) 77 International Law Reports 470 (attributing the conduct of 
a soldier in an Austrian contingent taking part in a UN peacekeeping mission exclusively to the 
UN, on the basis of an organic link.). 
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e direction and control exercised over the commission of an internation- 
ally wrongful act (DARIO article 15); 

® coercion of a state or other international organization (DARIO 
article 16); 

© circumvention of international obligations through decisions and 
authorizations addressed to members (DARIO article 17). 


It is the two first that are of particular relevance for the case studies conducted 
in Chapters 4-6. Throughout the present study I shall refer to these two 
concepts collectively as forms of complicity.™ 

Situations of complicity can be illustrated as follows: Imagine that the 
conduct of person A, who actually causes the breach of international 
obligation X, is attributable to the state — and not the IO. However, the 
conduct of person B — who did not him/herself cause the breach but instead 
aided, assisted, or directed and controlled person A — is attributable to the IO. 
Consider also that the IO was bound by international obligation X, and that it 
had knowledge of the circumstances of the breach. In such a situation, 
responsibility arises both for the state (directly), and also (indirectly) for the 
IO due to its complicity. 

According to DARIO articles 14-15, responsibility for complicity arises if the 
IO aids or assists or directs and controls a state.*3 Aid or assistance refers to 
situations where an IO “contribute ‘significantly’ to the commission of the 
act.”*+ Direction and control refers to situations where binding instructions 
(decisions) are issued by the IO, so that “the State ... which is the addressee of 
the decision is not given discretion to carry out [the] conduct.”*> 

‘Two additional requirements are attached to both forms of complicity: (a) the 
IO must aid, assist, or direct and control the conduct of the state with “knowl- 
edge of the circumstances of the internationally wrongful act”; and (b) that “the 
act would be internationally wrongful if committed by that organization.”*° 
While requirement (b) is a pretty straightforward requirement, (a) is worth 


My terminology differs slightly from e.g. Aust and Lanovoy’s, who use the term complicity 
more narrowly, as a synonym for “aid and assistance.” See: Helmut Philipp Aust, Complicity 
and the Law of State Responsibility (CUP 2011); Vladyslav Lanovoy, Complicity and Its Limits 
in the Law of International Responsibility (Hart 2016). 

10s may also be complicit in the acts of other IOs but since this possibility is not relevant for 
the case studies conducted in Chapters 4-6, I omit this in the following for brevity’s sake. 

5+ ILC, “Report of the International Law Commission on the work of its Sixty-third session” 
(2011) UN Doc A/66/10 at 102 (para 4 i-f.). 

Ibid. at 104 (para 4). 

Identical litra (a) and (b) of DARIO articles 14-15. 
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a closer look as it introduces a subjective element into the otherwise objective 
law on international responsibility.°” 

Notably, it is unclear what exactly the subjective requirement is. Although 
the text of DARIO articles 14-15 suggests that mere knowledge of the circum- 
stances is sufficient, the ILC’s commentary suggests that responsibility due to 
complicity only arises ifthe IO “intended . .. to facilitate the occurrence of the 
wrongful conduct” is required.** Although a requirement of intent goes 
against the structure of the law of international responsibility, scholars are 
split as to which requirement they prefer.*° What is clear, though, is that 
“introducing such a subjective element in this particular chapter, requiring 
intent can impose an insurmountable challenge to injured parties”?° — parti- 
cularly if the subjective requirement is intent. 

It is uncertain whether complicity, as defined in DARIO articles 14-15, 
reflects general international law.?' And even if they do, their application 
is hampered by the lack of practice. For the purpose of the present study 
I will nevertheless assume that DARIO articles 14-15 form part of general 
international law. Still, in the case studies undertaken in Chapters 4-6 I will, 
due to the lack of practice and other sources of law, refrain from in-depth 
discussions of complicity, only briefly mentioning the possibility where 
appropriate. 


2.4 THE BREACH OF AN INTERNATIONAL (HUMAN RIGHTS) 
OBLIGATION 


When a certain conduct has been attributed to an IO, the next step is to 
determine whether that conduct breached the international obligations of that 
IO. This must be assessed according to the terms of the applicable legal 
obligation. It is therefore said that the law of international responsibility 
consists of only secondary rules, in the sense that they “are aimed at determin- 
ing the legal consequences of failure to fulfil obligations established by the 


87 Nata’a Nedeski and André Nollkaemper, “Responsibility of International Organizations ‘in 
Connection with Acts of States,” International Organizations Law Review, 9 (2012), 33, 48. 
ILC, “Report of the International Law Commission on the work of its Sixty-third session” 
(2011) UN Doc A/66/10 at 102 (para 4). 

Leaning toward “knowledge”: Lanovoy (n 82) 234-240; Roberta Mungianu, Frontex and Non- 
Refoulement: The International Responsibility of the EU (CUP 2016) 80-85. Leaning toward 
“intent”: Aust (n 82). Apparently undecided: Nedeski and Nollkaemper (n 87) 48. 

9° Nedeski and Nollkaemper (n 87) 48. 


gu 


88 


89 


But see Aust (n 82), who argues that complicity by states in the form of aid and assistance has 
achieved customary law status. 
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‘primary’ rules.”?* ‘These secondary rules only define “the contours of the 
concept of breach of an international obligation.” 

The concept of a breach of an international obligation is an “objective idea 
of non-conformity: whatever may have been the subjective intention of the 
perpetrator of the internationally wrongful act is irrelevant.”?+ There is no 
room for a notion of fault or culpa. While a subjective element of fault has 
sometimes been asserted in the literature,?* this has now been completely 
abandoned. According to Stern, the notion of fault was abandoned by some 
writers more than a century ago, as a result of the influence of positivist 
voluntarist doctrine.®° She points to Anzilotti, who already in 1906 wrote: 


La notion d’acte illicite implique le concours de deux éléments : l’action, 
c’est-a-dire un fait matériel, extérieur, et sensible, et la régle de droit, avec 
laquelle l’action se trouve en contradiction. . . . L’acte illicite international est 
des lors un acte en opposition avec le droit objectif international.%” 


As we see, Anzilotti makes no room for fault, intent, or other subjective 
elements in the law of responsibility. He formulates a purely objective concept 
of a breach of an international obligation, which holds true to this day. 
Consequently, an objective contradiction between the conduct of an IO or 
a state, and its international obligations constitute a breach.%* That being said, 
the underlying international obligations may sometimes contain subjective 
elements.”? 

Attention can therefore be turned to the primary rules. What are the 
obligations of IOs toward individuals? Or, conversely, what rights do indivi- 
duals have vis-a-vis 1Os? Each of these questions will necessarily have their 
own distinct answers for each specific IO. It is nevertheless possible, at 
a general level, to provide some guidance. 


ILC, “Report of the International Law Commission on the work of its Thirty-second session,” 
ILC Yearbook 1980, Vol. II (2) 27 (para 23); ILC, “Report of the International Law 
Commission on the work of its Sixty-third session” (2011) UN Doc A/66/0, 67 (para 3). 
Stern (n 6) 209. 

9+ Tbid. See also DARIO article 10 and DARS article 12. 

For an overview, see lan Brownlie, System of the Law of Nations: State Responsibility (Part 1) 
(Clarendon Press 1983) 40-44 with further references. 

Stern (n 6) 209. 

Anzilotti (n 50) 14. (Translation, from Stern (n 6) 209: “the notion of a wrongful act implies the 
existence of two elements: an act, that is to say, a material fact, external and identifiable, and 
the rule of law which it finds itself in contradiction. ... An internationally wrongful act is an 
act contrary to positive international law.”) 

Stern (n 6) 210. 


°° Ibid. 


98 
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As a starting point, different IOs may have, and often do have, different 
human rights obligations. The specific human rights obligations of an IO can 
be inferred from several independent, and often overlapping, sources. In the 
following I present four potential sources of [IO human rights obligations: the 
constitution and secondary law of the organization (section 2.4.1), treaties 
(section 2.4.2), customary international law (section 2.4.3), and general prin- 
ciples of law (section 2.4.4). 

The specific sources of IO human rights obligations — that is constituent 
instruments, secondary law, and treaties — contain the most precise obliga- 
tions, although only a handful of [Os are bound by such specific human rights 
obligations. General international law — that is customary international law 
and general principles of law — is therefore important since it applies to all IOs. 
But, as I will show, the problem with general international law is its vagueness. 
The extent to which human rights form part of general international law is 
both uncertain and debated — although | submit that a core set of human rights 
have become part of general international law. 


2.4.1 IO Constitutions and Secondary Law as Sources 
of Human Rights Obligations 


The constituent instruments and/or the secondary law of some [Os lay down 
catalogs of human rights obligations.'°° Indeed, the IOs at the heart of two of 
the three case studies in Chapters 4-6 have such human rights catalogs.'*' ‘The 
most extensive catalog of human rights obligations in the constituent instru- 
ments of an IO is the EU’s Charter of Fundamental Rights. Human rights 
provisions may also be found in the secondary law of IOs. For example, in the 
ICC’s internal Regulations of the Court (RoC) we find a catalog of rights for 
detained persons — many of which correspond to well-recognized human 
rights.'°* 

Human rights provisions in IO constitutions or the secondary law of IOs do 
not necessarily have to take the form of detailed catalogs of rights. Sometimes, 
there is just a reference to an external catalog of human rights. Article 21(3) of 
the ICC Statute may here serve as an example since it provides that the 
“application and interpretation of law [at the [CC] must be consistent with 


There is no doubt that IOs are bound by their constituent treaties, even though they are not 
parties to them. See Christine Chinkin, Third Parties in International Law (OUP. 1993) 
94-96. 

These two are the EU and the ICC. See Chapter 4, section 4.2.2 and Chapter 6, section 6.3.1, 
respectively. 

RoC regulations 97-106. 
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internationally recognized human rights.” This provision has been understood 
as incorporating a broad range of international human rights standards into 
ICC law — even rights that do not form part of customary international law or 
general principles of law.'°? It is also important to keep in mind that the 
secondary law of IOs comes in different forms. The secondary law often 
consists of an amalgam of normative instruments and other legal sources, 
ranging from explicitly legislative instruments,'“* via ad hoc resolutions and 
decisions of the different bodies of the organization” and decisions of inter- 
nal courts and tribunals,~° to administrative issuances from the executive 
head of the organization."°” It is thus important to take the full breadth of 
sources into account when surveying for human rights provisions in the 
secondary law of IOs. 

In conclusion, it must be emphasized that it is uncommon to find extensive 
human rights provisions in the constituent instruments of IOs. Most IO 
constitutions are silent on the matter. The situation is more complex when 
it comes to secondary law. General human rights provisions are usually 
lacking there too but one can sometimes find provisions limited to certain 
sectors or aimed at particular groups of individuals. In particular, some labor- 
related human rights are usually afforded international civil servants.’° Still, it 


103 


See the discussion in Chapter 6, section 6.3.1, with further references. 

"4+ See e.g. the ICC’s RoC, enacted by the judges of the court under ICC Statute article 52. 

"5 See e.g. UN Security Council resolution 1244 (June 10, 1999) UN Doc S/RES/244, estab- 
lished the UN Mission in Kosovo (UNMIK), which in para 1:(j) lists “[p]rotecting and 
promoting human rights” among UNMIK’s main responsibilities. This must be understood 
as an institutional self-commitment to human rights obligations, see Carsten Stahn, The Law 
and Practice of International Territorial Administration: Versailles to Iraq and Beyond (CUP 
2008) 481-482. 

E.g. the case law of international administrative tribunals, see Chittharanjan Félix 
Amerasinghe, The Law of the International Civil Service: As Applied by International 
Administrative Tribunals, vol. 1 (2nd ed., Clarendon Press 1994) 193-198. 

This may be illustrated by the UN Secretary-General’s power to issue so-called bulletins that 
form part of the secondary law of the UN. Such bulletins may potentially set out human rights 
obligations of the organization — although the legal effects of doing so are uncertain since 
these bulletins are essentially instructions to UN staff. See the discussion in connection with 
UN Secretary-General’s Bulletin, “Observance by United Nations Forces of International 
Humanitarian Law” (August 6, 1999) UN Doc ST/SGB/gg9/13 in e.g.: Marten Zwanenburg, 
“The Secretary-General’s Bulletin on Observance by United Nations Forces of International 
Humanitarian Law: A Pyrrhic Victory,” Military Law and Law of War Review, 39 (2000), 13, 
18-19; Daphna Shraga, “UN Peacekeeping Operations: Applicability of International 
Humanitarian Law and Responsibility for Operations-Related Damage,” The American 
Journal of International Law, 94 (2000), 406, 408-409. 

For example, the right to be free from discrimination and unequal treatment based on sex, 
nationality, race, etc. See Amerasinghe, The Law of the International Civil Service (n 106) 
314-310. 
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is often necessary to look to sources beyond the law of the organization in order 
to identify its human rights obligations. 


2.4.2 Treaty Law as a Source of IO Human Rights Obligations 


As subjects of international law, IOs may enter into treaties and will of course 
be bound by the commitments they undertake."°? IOs may therefore in 
principle become party to human rights treaties. However, there are often 
significant practical and technical obstacles in the way of IOs wishing to 
accede to human rights conventions. 

First, the treaty-making capacity of the [O might not encompass becoming 
party to human rights treaties. Recall that IOs only possess the powers that 
have been conferred on them by their member states. It is generally assumed 
that IOs are conferred the power to enter into treaties, even though their 
constituent instruments may be silent on the matter."° But the principle of 
conferral limits their treaty-making powers to those areas in which the IO is 


111 


competent to act.'" For example, the ICC is may enter into treaties on police/ 
judicial cooperation and the enforcement of sentences.'” 

Human rights treaties are difficult to reconcile with the principle of con- 
ferral since they are by nature cross-sectoral. They therefore invariably extend 
beyond the competences expressly conferred on IOs — unless accession to 
human rights treaties is explicitly authorized in the constituent instrument. 
Moreover, it is uncertain whether accession to human rights treaties is 
a generally implied competence of IOs as is the case for treaties on privileges 
and immunities and headquarters agreements."? In 1994 the Court of Justice 
of the (then) European Communities concluded that the European 
Community could not accede to the ECHR due to a lack of competence; 
there was a lack of an express provision for accession to human rights conven- 
tions, and this power could not be implied."+ 

Second, human rights treaties are usually only open for signature or accession 
by states. This, for example, is the case with both the International Covenant on 
Civil and Political Rights (ICCPR) and the International Covenant on 


*°9 CJ, Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt (Advisory 
Opinion) [1980] IC) Rep 73 para 37. 

Schermers and Blokker (n 1) 1174-1180. 

" Thid. 1175. 

"= See ICC Statute articles 54(3)(d) and 103. 

See generally — on the implied power of IOs to conclude agreements concerning their 
headquarters, and privileges and immunities — Schermers and Blokker (n 1) 1178 and 1189. 
"4 Opinion 2/94 Accession by the Community to the ECHR [1996]. 
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Economic, Social and Cultural Rights (ICESCR)."° In recent times, however, 
there has been a move toward allowing IOs to accede to human rights treaties. 
A recent human rights treaty — the UN Convention on the Rights of Persons with 
Disabilities (CRPD)”° — allows for the accession of (some) IOs."” Moreover, the 
European Convention on Human Rights (ECHR) was recently amended to 
allow for the accession of the European Union."® 

For these two reasons it is exceedingly rare that IOs become party to human 
rights treaties. In fact, the only known, successful example is the EU’s acces- 
sion to the CRPD. A potential future example may also involve the EU in the 
form of its accession to the ECHR. But although accession is mandated in its 
constituent treaties,"° the process of negotiating an accession agreement has 
been slow and was for a long time stalled following a negative opinion on the 
draft accession agreement by the CJEU."° 

The interpretation and application of treaty-based human rights obligations 
to IOs deserve comment. A distinct difference between [Os and state is that IOs 
only have limited conferred powers. This and other specific features of IOs — 
such as their functional nature and the autonomy of their legal order in relation 
to international law — may affect the interpretation and application of treaty- 
based human rights provisions to them. This is especially true when older 
human rights treaties are amended to allow for the accession of IOs. In those 
cases, the necessary adjustments can be made by means of a full revision of the 
wording of the relevant treaty, or through a subsequent agreement on how for 
example state-centric language in the treaty should be interpreted.” If this is not 
done, or if it is done only partially, it will be necessary to resort to consistent 
interpretation’™ in order to properly apply these treaty obligations to IOs. 


"5 International Covenant on Civilian and Political Rights (adopted December 16, 1966, in force 


March 23, 1976) 999 UNT'S 171 article 48; International Covenant on Economic, Social and 
Cultural Rights (adopted December 16, 1966, in force January 3, 1976) 999 UNTS 3 article 26. 
(adopted December 13, 2006, in force May 3, 2008) 2515 UNTS 3. 

7 See CRPD articles 42 and 43, according to which both states and “regional integration 
organizations” may become parties. What constitutes a “regional integration organization” 
is defined in CRPD article 44. 

See ECHR article 59(2), as amended by Protocol No 14. 

"9 See TEU article 6(2). 

ee CJEU, Opinion 2/13 EU Accession to the ECHR [2014]. 

A mix of both approaches was chosen in the Draft Agreement on the Accession of the EKCHR, 
Annex I to CDDH 47+1 Ad Hoc Negotiation Group, “Final report to the CDDH” (April 5, 
2013) CoE, Doc 47+1(2013)008. 

See article 31(3)(c) of both the Vienna Convention on the Law of Treaties (adopted May 23, 
1969, in force January 27, 1980) 1155 UNT'S 331 and the Vienna Convention on the Law of 
Treaties between States and International Organizations or between International 
Organizations (adopted March 21, 1986, not in force) UN Doc A/CONF 129/15, which reflects 
a tule of general international law. 
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2.4.3 Customary Law as a Source of IO Human Rights Obligations 


It is clear that, as subjects of international law, [Os are bound by “any 
obligations incumbent upon them under general rules of international 
law.”"*3 The main sources of general international law are customary interna- 
tional law and general principles of law. In the present section | will discuss 
the merits of customary international law as a source of IO human rights 
obligations. ‘T'wo main questions arise in this regard. 

First, to what extent are human rights obligations part of customary 
international law? This is a hotly debated question. As will be shown 
below, scholarly positions vary, from enthusiastic inclusion of virtually 
all human rights, to more or less complete rejection of human rights as 
customary international law. Recall that the identification of customary 
international law traditionally “requires establishing both consistent iden- 
tiflable state practice, and evidence of a belief that this practice is ren- 
dered obligatory by the existence of a rule of law requiring it (opinio juris 
sive necessitatis).”'*+ Both elements — practice and opinio juris — need to be 
separately ascertained. 

The requirement of state practice is difficult when it comes to human 
rights. Many of the rights that enthusiastic scholars see as having custom- 
ary status are negative rights.’*° Apart from the general difficulty in proving 
negative facts, it is also well known that states violate even the most basic 
among these rights, sometimes systematically. Moreover, “States do not 
usually make claims on other State or protest violations that do not affect 
their nationals.”°° Much of what is sometimes put forward of evidence of 
state practice — incorporation of human rights into domestic law, practice 
of IOs, and decisions of international courts and tribunals — falls outside 
what would, according to a traditional conception, be regarded as state 
practice.” Some of this evidence may, at best, serve as evidence of opinio 
juris. ‘Yo use the same evidence in both relations (double-counting) must 


"3 ICJ, Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt (Advisory 
Opinion) [1980] ICJ Rep 73 para 37. 

4 Olivier De Schutter, “Human Rights and the Rise of International Organisations: The Logic 
of Sliding Scales in the Law of International Responsibility” in Jan Wouters et al. (eds.), 
Accountability for Human Rights Violations by International Organisations (Intersentia 2010) 
68; ICJ, North Sea Continental Shelf Cases (Germany vy. Denmark and Germany 
v. Netherlands) |1969| ICJ Rep 3 para 77. 

"5 See e.g. the lists of customary human rights suggested in Oscar Schachter, International Law 

in Theory and Practice (Martinus Nijhoff Publishers 1991) 338-340; Theodor Meron, Human 

Rights and Humanitarian Norms as Customary Law (OUP 1991) 94-97. 

Schachter (n 125) 336. 

"7 Thid. 
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be avoided.” If not, we are reduced to a single-element theory of cus- 
tomary international law.’ Indeed, in traditional case law and scholar- 
ship, “practice had priority over opinio juris; deeds were what counted, not 
just words.”"7° 

All the same, many scholars de-emphasize or recharacterize the state 
practice element. Some assert that “practice no longer has any constitutive 
role to play in the establishment of customary law; rather it serves a purely 
evidentiary function.”’* Others have recharacterized practice, changing it 
“from something happening out there in the real world . . . into paper practice: 
the words, texts, votes and excuses themselves.”'* Ideas along these lines, 
suggesting that some form of modern customary law has emerged, are parti- 
cularly prevalent in the field of human rights.'?? 

But are such approaches consistent with lex lata, or are they just a result of 
the “temptation to turn to customary law as the formal source which provides, 
in a relatively straight-forward fashion, the desired answers”?'*+ During the 
ILC’s work on the topic of identification of customary international law the 
Special Rapporteur on the topic, Sir Michael Wood, submitted that differ- 
ences in the application of the two-element approach in different fields of law 
reflect: 


the inherently flexible nature of customary international law, and its role 
within the international legal system. Accordingly, in some cases, a particular 
form (or particular instances) of practice, or particular evidence of accep- 
tance as law, may be more relevant than in others; in addition, the assessment 
of the constituent elements needs to take account of the context in which the 
alleged rule has arisen and is to operate. In any event, the essential nature of 


Michael Wood, “Third Report of the Special Rapporteur on Identification of Customary 

International Law” (International Law Commission 2015) UN Doc A/CN.4/68z, 6 (para 15). 

”9 Hugh Thirlway, “Human Rights in Customary Law: An Attempt to Define Some of the 
Issues,” Leiden Journal of International Law, 28 (2015), 495, 502. 

3° Bruno Simma and Philip Alston, “The Sources of Human Rights Law: Custom, Jus Cogens, 
and General Principles,” Australian Year Book of International Law, 12 (1988), 82, 88. 

3! Ibid. 89. 

‘32 Tbid. 

33 Jan Wouters and Cedric Ryngaert, “Impact on the Process of the Formation of Customary 

International Law” in Menno T Kamminga and Martin Scheinin (eds.), The Impact of 

Human Rights Law on General International Law (OUP 2009), especially at 111, with further 

references. Generally, on the idea of modern customary law, see the densely footnoted 

overview in Michael Wood, “First Report of the Special Rapporteur on Identification of 

Customary International Law” (International Law Commission 2013) UN Doc A/CN.4/663, 

47-52. 

4 Simma and Alston (n 130) 83; For a critical view on the customary law status of human rights, 

see Fernando R Tesén, “Fake Custom” in Brian D Lepard (ed.), Reexamining Customary 

International Law (CUP 2017) 106-109. 
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customary international law as a general practice accepted as law must not be 
distorted.’ 


Regardless of this attempt at clarification, there still seems to be great uncer- 
tainty as to how far from the traditional approach one may stray when 
identifying customary international law. It is at least important to show some 
restraint. Consequently, the extent to which human rights law forms part of 
customary international law must be said to be unclear as the law presently 
stands. Even when using the slightly modern approach seemingly advocated 
by Wood, it is difficult to argue that more than a limited set of human rights — 
perhaps comparable to the short list that Schachter has suggested'>° — can be 
regarded as part of customary international law. 

Provided that at least some human rights have achieved the status of 
customary international law, the second question is whether these customary 
human rights obligations are suitable for application to international 
organizations.'>” This is essentially a question of whether norms of customary 
law can, materially or factually, be applied to 1Os.'3° On this issue, too, there is 
some disagreement. A restrictive stance was voiced by Morgenstern in the mid- 
1980s: 


Large areas of international law are patently inapplicable to international 
organizations, which have no territory, confer no nationality and do not 
exercise jurisdiction in the same sense as States. ... Three main subjects 
are, prima facie, suitable for application to international organization: the law 
of State immunity; the law of diplomatic relations; and the law of treaties.'*? 


85 Wood, “Third Report of the Special Rapporteur on Identification of Customary International 
Law” (n 128) 7-8 (para 17, footnotes omitted). 
3° Schachter’s list of human rights under general international law include “the prohibitions 
against slavery, genocide, torture and other cruel, inhuman and degrading treatment,” which 
he considers to be the “most obvious” (Schachter [n 125] 338). He also submits that the 
prohibitions of murder or causing the disappearance of persons, prolonged arbitrary deten- 
tion, and systematic racial discrimination are part of customary international human rights 
law (ibid.). Moreover, Schachter is open to the idea that a couple of additional human rights 
form part of general international law, including the right of self-determination of peoples, 
the right to leave and return to one’s country, and the principle of nonrefoulement of refugees 
threatened by persecution (ibid. 339). 
Schermers and Blokker (n 1) 1046-1047; Felice Morgenstern, Legal Problems of International 
Organizations (CUP 1986) 4. 
© Hans-Heinrich Noll, Die Volkerrechtssubjektivitat der Europdischen Gemeinschaften und 
deren Bindung an das allgemeine Vélkerrecht (Nomos 1986) 65-122, as summarized in 
Frederik Naert, International Law Aspects of the EU's Security and Defence Policy, with 
a Particular Focus on the Law of Armed Conflict and Human Rights (Intersentia 2010) 392 
(footnote 1740). See also Andrew Clapham, Human Rights Obligations of Non-State Actors 
(OUP 2006) 68-69. 
Morgenstern (n 137) 4. 
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‘Today, however, this seems too restrictive. [Os have since been conferred and 
are now exercising powers that were previously in the exclusive domain of 
states — including over individuals. For example, if an IO is administering 
a territory, it is difficult to see any cogent reason why rules of general interna- 
tional law related to this activity should not apply.’#° “[A]n international 
organization with legal personality exists in the international legal order by 
virtue of this legal order ... and must accept the rules of that legal order as 


"4 Accordingly, one should be extremely cautious about 


applicable to it, 
regarding certain rules as a priori irrelevant for IOs.” 

Instead, one must adopt a rule-by-rule approach. Only those rules that 
concern the sphere of competences of a specific organization may be applied 
to that organization. Those rules that in principle are applicable will then 
have to be adapted to the specific features of IOs, such as their functional 
nature and the autonomy of their legal order in relation to international 
law." This kind of adaptation is similar to the interpretation of human rights 
treaties that IOs are parties to in a manner consistent with the specific 
features of IOs." 

Human rights obligations under general international law seem especially 
suitable for application to IOs. Their cross-sectoral nature makes them rele- 
vant in connection with a wide variety of activities, including many falling 
within the spheres of competences of IOs. Moreover, since they are often 
negative obligations — at least those that can be regarded as part of customary 
international law — they can easily be adapted to the specific sector(s) within 
which an IO operates. The IO in question simply has to abstain from acting in 
contravention of the applicable human right. To the extent that positive 
human rights obligations form part of general international law, they also 
seem suited for application to IOs, provided that the organization has the 
necessary competences to comply with them." 


4° Naert, International Law Aspects of the EU’s Security and Defence Policy (n 138) 392 (footnote 
1740). 

‘Ibid. 394-395. 

“*”  Tbid. 395; See also Bordin (n 25), who argues that the extension of rules of general interna- 
tional law from states to IOs, by analogy, is generally justified. 

“8° Gérard Cahin, La coutume internationale et les organisations internationales: l'incidence de la 

dimension institutionnelle sur le processus coutumier (A Pédone 2001) 512-527, as summarized 

in Naert, International Law Aspects of the EU's Security and Defence Policy (n 138) 392 

(footnote 1740). 

See section 2.4.2 

“5 Naert, International Law Aspects of the EU’s Security and Defence Policy (n 138) 395; 
Clapham (n 138) 68. 
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2.4.4 General Principles of Law as a Source of IO Human 
Rights Obligations 


General principles of law, like customary law, form part of the general inter- 
national law that is binding upon IOs.'#° However, their application to specific 
IOs depends on the suitability of the each general principle. This suitability 
analysis does not differ from that which applies to customary international law, 
and I refer to what has been said in that regard.'¥’ In the present section I will 
therefore only focus on the nature of general principles and the question of 
whether and to what extent human rights form part of the general principles 
of law. 

According to the ICJ Statute article 38(1), general principles of law are 
a source of international law on the same level as treaties and customary 
international law. They have long been recognized and applied by interna- 
tional courts and tribunals.#* General principles are often referred to as 
a secondary'*? or supplemental’®° source, especially by writers that perceive 
their principal function as being the lex generalis used for gap-filling when 
other sources of international law do not provide an answer.’ However, 
general principles also fulfill a multitude of other functions in the interna- 
tional legal system.’ 

In the present context it is nevertheless the gap-filling role of general 
principles that is relevant; to what extent do human rights obligations form 
part of the general principles of law that bind IOs regardless of their treaty 
obligations (or the fact that customary human rights obligations are arguably 
very limited in scope)? This function as a gap-filler can be characterized in 
more positive terms, with general principles seen as “a dynamic source which 


46 See, with further references: Hirsch (n 10) 37; Naert, International Law Aspects of the EU’s 


Security and Defence Policy (n 138) 396-397; Nigel D White, The Law of International 
Organisations (2nd ed., Manchester University Press 2005) 24; De Schutter (n 124) 72-73; 
Schermers and Blokker (n 1) 1039. 
47 See section 2.4.3. 
M Cherif Bassiouni, “A Functional Approach to General Principles of International Law,” 
Michigan Journal of International Law, 11 (1989), 768, 787-801; Giorgio Gaja, “General 
Principles of Law” in Riidiger Wolfrum (ed.), Max Planck Encyclopedia of Public 
International Law (online ed) (OUP 2007) paras 7-30 <https://opil.ouplaw.com/home/ 
MPIL>. 
49 Hirsch (n 10) 37; Joost Pauwelyn, Conflict of Norms in Public International Law (CUP 2003) 
127-129. 
Bassiouni (n 148) 778. 
See e.g. Pauwelyn (n 149) 128-129. 
For overviews of the many functions of general principles of law in relationship to treaty law, 
see: Bassiouni (n 148) 775-781; Christina Voigt, “The Role of General Principles in 
International Law and Their Relationship to Treaty Law,” Retfaerd 31 (2008) 3, 12-22. 


148 
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adds new rules in spheres in which there is as yet no practice of states sufficient 
to give a particular rule the status of customary law.”'*? General principles of 
law are often, but do not have to be, ambiguous or vague.’ In many instances, 
well-defined rules can be derived from the general principles of law. 
International courts, and particularly the ICJ, have in their case law some- 
times derived legal obligations from “general principles” or “fundamental 
principles.”">> 

General principles of law may be derived either (a) from the principles of 
law common to all systems of domestic law; or (b) through a process of 
induction from rules and principles generally recognized in the international 
community itself.’5° As for (a), not all principles of domestic law are suitable 
for transposition into international law.'°” Conversely, as for (b), principles not 
found in domestic legal settings may be articulated or supported by for 
example treaties, resolutions of international organizations voted for by states, 
verbal or written statements of states, soft law, etc. ‘These two approaches may 
also be mutually reinforcing.’>* 

Both approaches to the identification of general principles reflect an ele- 
ment of recognition (opinio juris) on the part of states."°? General principles 
are thus based on a positivist or consensual theory, and not on natural law 
methodology."®° The identification of general principles of law is in other 
words similar to that of modern approaches to customary international law. It 
has therefore been suggested that general principles could help resolve the 
identify crisis of customary international law, which is marked by the competi- 
tion between traditional and modern approaches.” Indeed, general princi- 
ples seem “to conform more closely than the concept of custom to the 


3 Hirsch (n 10) 37. 

‘+ Gaja (n 148) para 21. 

5 See e.g. ICJ, Corfu Channel (UK v. Albania) [1949] IC) Rep 4, 22: “Such obligations are 
based ... on certain general and well-recognized principles, namely : elementary considera- 
tions of humanity, even more exacting in peace than in war ; the principle of the freedom of 
maritime communication; and every State’s obligation not to allow knowingly its territory to 
be used for acts contrary to the rights of other States” (emphasis added). See also the cases 
discussed in: Voigt (n 152) 14-19; De Schutter (n 124) 71-72. 

Simma and Alston (n 130) 102; Bassiouni (n 148) 772; Pauwelyn (n 149) 125-126; Gaja (n 148) 
paras 7-20. 

‘7 Pauwelyn (n 149) 125; Alan Vaughan Lowe, International Law (OUP 2007) 88; Gaja (n 148) 
para 7. 

Voigt (n 152) 8. 

59 Bin Cheng, General Principles of Law: As Applied by International Courts and Tribunals 
(Stevens & Sons Ltd 1953) 24. 

Simma and Alston (n 130) 105-107. 

°1 Thid. 88-90 and 102. 
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situation where a norm invested with strong inherent authority is widely 
accepted even though widely violated.” By relying on general principles of 
law where appropriate, the two-element theory of customary international law 
can be upheld since there is no need to downplay or mangle the requirement 
of state practice." 

Can human rights law be said to form part of these general principles 


of law? 


[W]hat is required for the establishment of human rights obligations qua 
general principles is essentially the same kind of convincing evidence of 
general acceptance and recognition that Schachter asks for — and finds — in 
order to arrive at customary law.'**+ 


The question is then whether such evidence exists. At least for a limited set of 
fundamental human rights, the answer seems to be positive. First, human 
rights provisions comparable to those laid down in the Universal Declaration 
of Human Rights (UDHR)'® have been implemented — “even sometimes 
almost literally reproduced” — in a vast number of domestic constitutions and 
bills of rights."°° Second, domestic courts sometimes refer to the UDHR as part 
of general international law.’°? Third, UN General Assembly resolutions 
frequently make reference to the duty of all states to faithfully observe the 
UDHR, and also condemns specific human rights violations as violations of 


16 


international law.’ Fourth, national officials sometimes make statements 


criticizing other states for serious human rights violations."©? Fifth, the ICJ 
has “unambiguously accepted that the obligation to respect fundamental 
human rights is an obligation under general international law,” while avoiding 
express references to customary international law.'7° 

Taken together, the evidence suggests that a significant catalog of human 
rights can be regarded as part of the general principles of law. This catalog 
seems to be broader than what can plausibly be said to form part of customary 


© Thid. 102. 

‘63 This seems to be the ICJ’s approach, see Gaja (n 148) para 18. 

Simma and Alston (n 130) 105. As for the reference to the “evidence of general acceptance and 
recognition that Schachter asks for,” see Schachter (n 125) 336-338. 

65 UN General Assembly resolution 217 A (December 10, 1948) UN Doc A/RES/3/217 A. 

66 De Schutter (n 124) 72; See also the compilation of constitutional provisions referring to the 
status of international law and the UDHR in Annex 1 to Hurst Hannum, “The Status of the 
Universal Declaration of Human Rights in National and International Law,” Georgia Journal 
of International and Comparative Law, 25 (1995), 287. 

Hannum (n 166) 298-312; Schachter (n 125) 336. 

Schachter (n 125) 336. 

©9 Tid. 

‘7° Simma and Alston (n 130) 105; De Schutter (n 124) 71-72. 
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international law. Schutter proposes that the UDHR has in its entirety become 
part of the general principles of international law.'7’ Simma and Alston, the 
main proponents of relying on general principles as the source of human rights 
obligations in general international law, do not propose a set list.'”” 

Neither is it necessary, for the present purposes, to pin down an exhaustive 
list. ‘The human rights obligations of individual IOs will nevertheless vary, for 
example due to the suitability test and the use of [O-specific sources as 
discussed in sections 2.4.1 and 2.4.2. Such variation is particularly evident in 
the three case studies that form the core component of the present study. 'T'wo 
of the cases — the EU’s Common Security and Defence Policy missions and 
the ICC’s Detention Centre — concern organizations that have internal 
human rights provisions, albeit of different kind. The third case, UNHCR 
refugee camp administration, concerns an organ of the UN, an organization 
which lacks an explicit human rights catalog. The UN’s human rights obliga- 
tions are therefore derived from interpretation and implication from vague 
provisions of its constituent treaty, as well as general international law. In other 
words, a case-by-case approach is needed, and | will therefore in the intro- 
ductory part of each case study identify and discuss the relevant human rights 
obligations of the [Os in question. 

Still, it is possible to draw some general, albeit tentative conclusions on human 
rights as general principles of law. Notably, it seems that a substantial range of 
human rights obligations — including perhaps most of the rights recognized in the 
UDHR - have acquired the status of general principles of international law. With 
regard to their application to IOs, it may be necessary to draw a distinction 
between positive and negative rights. Negative rights, that is obligations to abstain 
from certain conduct, are usually good candidates for application to IOs since 
abstaining from rights-violating conduct does not require the conferral of any 
specific powers. ‘The key examples of potential human rights violations in the 
three case studies are violations of such negative human rights obligations. 
Positive rights, on the other hand, require a more careful assessment of suitability. 
‘They require positive action and can therefore only bind an IO to the extent that 
it has been conferred the necessary powers to act. 


2.4.5 Summary 


The potential sources of [O human rights obligations are many. Some of them 
are specific to each individual IO, namely their constituent documents, 


'” De Schutter (n 124) 72-73. 
"7 Simma and Alston (n 130) 102-108. 
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secondary law, and treaty obligations. Treaty obligations are in practice almost 
absent but constituent documents and secondary law may lay down human 
rights obligations. 

Where specific sources are lacking, one must turn to general international 
law; customary international law, and general principles of law. Although 
there seems to be a consensus that a relatively wide array of human rights 
obligations forms part of general international law, there is significant dis- 
agreement as to the origin of these obligations. Customary international law 
might be relied on, provided one uses a modern approach to the element of 
state practice. ‘The better argument appears to be that a core set of human 
rights have become part of the general principles of international law. But this 
argument is considered more controversial than relying on (single-element) 
customary international law. Regardless of which approach one subscribes to, 
though, the answer is roughly the same.'7? 


‘3 This consensus as to the result, but disagreement as to the methodology, is also indicated in 
DARIO article 53(1)(b). It provides that IOs cannot take countermeasures that affect “obliga- 
tions for the protection of human rights.” Discussion of the source of IO human rights 
obligations is conspicuously absent in the commentaries to article 53. See Armin von 
Bogdandy and Mateja Steinbriick Platise, “ARIO and Human Rights Protection: Leaving 
the Individual in the Cold,” International Organizations Law Review, g (2012), 67, 69. 
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Case Study: The EU’s Common Security and Defense 
Policy Missions’ 


4.1 INTRODUCTION 


Peacekeeping and peace-building are well-known examples of IO activities 
that affect individuals directly.* The European Union (EU) is a relatively new 
actor in the field of peacekeeping and peace-building. The first Union-led 
mission was the EU Police Mission to Bosnia and Herzegovina, launched in 
2003. Since then, over 30 missions have been launched. These missions form 
part of the Common Security and Defence Policy (CSDP), which is itself part 
of the Union’s Common Foreign and Security Policy (CFSP). 

There is great variation among CSDP missions. The present case study 
focuses on two missions. One civilian, EULEX Kosovo, and one military, 
NAVFOR Atalanta. ‘These two missions were primarily chosen because of 
their significant size and capability of wielding direct power over individuals, 
which makes the risk of human rights violations readily apparent. KULEX 
Kosovo is also interesting not least because it has spawned a mission-specific 
accountability mechanism with an explicit human rights mandate: the 
Human Rights Review Panel (HRRP).* 


An early version of parts of this chapter previously appeared as Stian @by Johansen, 
“Accountability for Human Rights Violations by CSDP Missions: Available and Sufficient?” 
International @ Comparative Law Quarterly, 66 (2017), 181. 

For example, during the United Nations Operation in the Congo (UNOC) in the early 1960s, 
Belgium alleged that some of its nationals had been unlawfully injured and killed, see 
Finn Seyersted, United Nations Forces: In the Law of Peace and War (AW Sijthoff 1966) 
194-195. In 1965, the UN paid Belgium USD1.5 million in damages for harmful acts committed 
by UNOC, see UN Juridical Yearbook (1966) 39-41. 

3 ‘The ongoing missions are listed on the website of the European External Action Service: <https:// 
eeas.europa.eu/headquarters/headquarters-homepage/430/military-and-civilian-missions-and-oper 
ations_en> accessed October 10, 2019. 

An additional, pragmatic, reason for choosing these two mission is that they operate 
in situations where the law of armed conflict does not apply (see section 4.2.2). I thus avoid 


119 
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In the following I will first introduce the CSDP missions in section 4.2, 
beginning with the relationship between the CSDP and the CFP, as well as 
the human rights obligations of the Union when acting through CSDP 
missions. Then I zoom in on the two missions selected for closer study: 
NAVFOR Atalanta (section 4.2.3), and EULEX Kosovo (section 4.2.4). 

The remainder of the chapter is devoted to the analysis and assessment of 
the different CSDP accountability mechanisms: the Court of Justice of the 
EU (section 4.3), the European Ombudsman (section 4.4), domestic courts 
(section 4.5), and finally the mission-specific accountability mechanisms 
applicable to NAVFOR Atalanta and EKULEX Kosovo (section 4.6). 
I conclude with an overall assessment of the sufficiency of the existing 
accountability mechanisms (section 4.7). 


4.2 CSDP MISSIONS AND THE NEED FOR ACCOUNTABILITY 


4.2.1 CSDP Missions as Part of the Common Foreign 
and Security Policy 


What distinguishes the CFSP from other areas of EU law and policy is that it 
remains a markedly intergovernmental part of an increasingly supranational 
European Union.*> The CFSP is to be defined and implemented by the 
Council — which is composed of representatives of the EU member states — 
while the roles of the Parliament, the Commission, and the Court of Justice 
are severely restricted.° Decisions are taken unanimously, unless otherwise 
stated.” This distinguishes the CFSP from other areas of EU law. Still, 
although the decision-making procedure is intergovernmental in nature, 
decisions adopted under the CFSP heading are regarded as acts of the Union.® 


having to deal with the difficult issue of co-application of human rights law and the law of 
armed conflict. The focus can instead be kept squarely on accountability mechanisms. 

> As also noted in CJEU, Opinion 2/3 EU Accession to the ECHR [2014], View of AG Kokott 
para 101. 

® TEU articles 24(1) and 36; TEU/TFEU Declaration (No 14) Concerning the Common 
Foreign and Security Policy; Paul Craig, The Lisbon Treaty: Law, Politics, and Treaty Reform 
(OUP 2010) 411-413. The European Parliament's role in relation to treaties concluded under 
the CFSP has been the subject of litigation recently, see: CJ/EU, Case C-658/11 Parliament 
v. Council (Mauritius Transfer Agreement) [2014]; CJEU, Case C-263/14 Parliament v. Council 
(Tanzania Transfer Agreement) [2016]. In both cases the CJEU concluded that — although the 
Council can conclude such agreements without the consent of Parliament — the Parliament 
“shall be immediately and fully informed at all stages of the procedure,” as the wording of 
TFEU article 218(10) suggests. 

7 "TEU article 31(1). 

8 TEU article 25(b). 
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The CSDP is an integral part of the CFSP.? The relationship between the 
two may best be described as that between a general framework (the CF'SP) 
and a specific area of activities within that framework (the CSDP). What 
defines the CSDP is that it involves the use of “civilian and military assets .. . 
on missions outside the Union for peace-keeping, conflict prevention and 
strengthening international security.”"° 

CSDP missions range from simple training missions to more complex 
operations that may even be given executive, legislative, and judicial tasks. 
Some missions are authorized to use physical force. How a mission is designed 
depends on its type and objectives, which may include “joint disarmament 
operations, humanitarian and rescue tasks, military advice and assistance 
tasks, conflict prevention and peace-keeping tasks, tasks of combat forces in 
crisis management, including peace-making and post-conflict stabilisation.” 

One can distinguish between military and civilian CSDP missions. Military 
CSDP missions involve the use of military forces, equipment, and services.” 
Such missions vary significantly in size and form. Some are overtly military, 
tasked with peacekeeping and peace enforcement. A typical example of this is 
EUFOR Tchad/RCA, which was established “to help create the security 
conditions conductive to a voluntary, secure and sustainable return of refugees 
and displaced persons” in Eastern Chad and North-Eastern Central African 
Republic.’? Other military missions engage in conduct that more closely 
resembles policing or coast guard activities. The two maritime CSDP mis- 
sions, NAVFOR Atalanta and NAVFOR Sophia, are key examples of missions 
performing coast guard/policing tasks using military assets.'+ 

The Union has also launched several civilian CSDP missions.’? ‘They 
involve the use of nonmilitary personnel, equipment, and services to execute 
their tasks. Civilian CSDP missions vary greatly in both scale and purpose. At 
one end of the scale are the small missions, consisting of a few dozen people, 
which assist and train members of the police and military forces of foreign 


9 "TEU article 42(1). 

"© "TEU article 42(1). 

"TEU article 43(1). 

For an overview of the military missions launched so far, see Panos Koutrakos, The EU 
Common Security and Defense Policy (OUP 2013) 101-132. 

Council Joint Action 2007/677/CFSP [2007] OJ L279/21 article 1; UN Security Council 
resolution 1778 (September 25, 2007) UN Doc S/RES/778 para 1. 

“On NAVFOR Atalanta, see section 4.2.3. On NAVFOR Sophia, see Graham Butler and 
Martin Ratcovich, “Operation Sophia in Uncharted Waters: European and International 
Law Challenges for the EU Naval Mission in the Mediterranean Sea,” Nordic Journal of 
International Law, 85 (2016), 235. 

For an overview of the civilian missions launched so far, see Koutrakos (n 12) 133-182. 
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states. At the other end the large rule of law missions, with hundreds of staff, 
which are empowered to exercise legislative, judicial, and/or executive 
powers. The overwhelming majority of missions are small scale."° But 
EULEX Kosovo is an important exception with a strong executive mandate 
and vast resources.'? Given its consequent capacity for human rights viola- 
tions, EULEX Kosovo serves as the civilian mission example in the present 
case study. 


4.2.2, EU Human Rights Obligations and CSDP Missions 


The central source of EU human rights obligations is the EU’s own Charter of 
Fundamental Rights (CFR),’® which, according to TEU article 6(1), “shall 
have the same legal value as the [constituent] Treaties.” ‘This distinguishes the 
Union from other IOs, which only very rarely have substantive human rights 
obligations laid down in their constituent treaties. Being on a par with the 
constituent treaties, the CFR is lex superior to secondary Union law, as well as 
other decisions and acts performed by EU organs. 

The CFR is a modern human rights instrument, which includes both 
civilian, political, economic, social, and cultural rights. ‘To the extent CFR 
rights correspond to those laid down in the European Convention on Human 
Rights (ECHR), “the meaning and scope of those rights shall be the same as 
those laid down by the said Convention,” as it has been interpreted and 
applied in the case law of the European Court of Human Rights (ECtHR).’? 

In principle, the CFR applies across all EU institutions, bodies, and poli- 
cies — including the CFSP and CSDP missions.*° Because CSDP missions 
take place outside the territory of the EU, the question nevertheless arises 
whether the CFR applies extraterritorially. In the context of the missions at 
hand, the more precise question is whether the Union has human rights 
obligations toward suspected pirates off the coast of Somalia or individuals 
living in Kosovo. 

The CFR distinguishes itself from many human rights treaties, for example, 
the ECHR and the International Covenant on Civil and Political Rights 


© Thid. 181-182. 

See section 4.2.4. 

Charter of Fundamental Rights of the European Union [2016] OJ C202/389. 

CFR articles 52-53; Explanations relating to the Charter of Fundamental Rights [2007] OJ 
C303/17, 33 (Explanation on Article 52). 

CFR article 51(1); Christophe Hillion, “Decentralised Integration? Fundamental Rights 
Protection in the EU Common Foreign and Security Policy,” European Papers, 1 (2016), 55, 


57-59- 
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(ICCPR), by not having an explicit jurisdictional or territorial limitation of its 
field of application.” According to Moreno-Lax and Costello: 


if [Union] institutions, bodies, offices and agencies act outside the territory of 
EU Member States, the extraterritoriality of the action is immaterial to the 
question of the Charter’s applicability. ... ‘The Charter seems to reflect 
a general understanding that EU fundamental rights obligations simply 
track EU activities, whether they take place within or without territorial 
boundaries.* 


The key question is thus “not whether the Charter applies territoriality or 
extraterritorially, but whether a particular situation falls to be governed by EU 
law or not.”*? Since CSDP missions are authorized and guided by binding 
decisions taken by EU bodies, they must both be said to be governed by Union 
law. Consequently, the CFR applies to CSDP missions, even though they are 
conducted outside EU territory. 

This does not necessarily mean that the human rights obligations of the 
CFR are exactly the same in Kosovo or off the coast of Somalia as within the 
territory of the EU. Some positive human rights obligations “require control of 
territory in order to be effective, such as the obligation to prevent inhuman 
treatment or secure human rights generally even from third parties.”*> No 
CSDP mission has as yet exercised complete control over territory, so that the 
full set of positive human rights obligations would apply. But EULEX Kosovo 
wields elements of executive and judicial power over a territory and therefore 
has some positive obligations.*° And, importantly, negative human rights 
obligations does not require more of the Union than control over its own 
agents’ conduct.*” Negative human rights obligations flowing from the CFR 
therefore apply in full to CSDP missions. 


CFR article 51. On the extraterritorial application of human rights treaties generally, see 
Marko Milanovié, Extraterritorial Application of Human Rights Treaties: Law, Principles, 
and Policy (OUP 2011). 

* Cathryn Costello and Violeta Moreno-Lax, “The Extraterritorial Application of the EU 
Charter of Fundamental Rights: From Territoriality to Facticity, the Effectiveness Model” 
in Steve Peers et al. (eds.), The EU Charter of Fundamental Rights: A Commentary (Hart 
Publishing 2014) 1662 (emphasis added). 

3 Tbid. 1682. 

“Likewise: ibid. 1678-1679. See also TEU article 21(1), according to which the Union’s action 
on the international scene shall be guided by respect for e.g. “human rights and fundamental 
freedoms.” 

*5  Milanovié (n 21) 215-216. 

In its case law, the Human Rights Review Panel has identified some positive human rights 

obligations incumbent on EULEX Kosovo, see section 4.2.4.2. 

°7 — Milanovié (n 21) 210. 
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While the CFR constitutes a robust source of EU human rights obligations, 
there are also additional sources, some of which deserve brief mention. First, 
secondary Union law may contain human rights obligations.** The mandates 
of NAVFOR Atalanta and in particular EULEX Kosovo both contain provi- 
sions that appear to imply human rights obligations but their scope is 
unclear.”? Second, the Union may have treaty-based human rights obligations. 
So far, it has only acceded to one human rights treaty, namely the Convention 
on the Rights of Persons with Disabilities.*° Moreover, the constituent treaties 
of the Union oblige it to accede to the ECHR.*" After the process got derailed 
following the Court of Justice of the European Union (CJEU)’s rejection of 
the 2013 Agreement on the Accession of the EU to the ECHR,* negotiations 
are set to resume in March 2020.?? Third and finally, the EU is in any event 
bound by those human rights that apply to [Os under general international 
law.*# Human rights obligations arising out of treaties or general international 
law are ipso facto transposed into the EU legal order with a rank below the 
constituent treaties and above the secondary law.*? 

CSDP missions sometimes take place in post-conflict areas, or areas where 
armed conflict is still ongoing. This raises the issue of whether the law of 
armed conflict is applicable, which may in turn affect the interpretation and 
application of human rights law. Determining whether the law of armed 
conflict is applicable to CSDP missions raises complex legal and factual issues 
and ultimately depends on the actual conduct of Union-led forces on the 
ground.>° That being said, it is nevertheless quite clear that the law of armed 
conflict does not apply to the two missions selected for closer study: NAVFOR 


See e.g. Council Directive 2000/78/EC [2000] OJ L303/16, which establishes a general frame- 

work for equal treatment in employment and occupation. 

*9 Council Joint Action 2008/124/CFSP [2008] OJ L 42/92 article 3(i) provides that RULEX 
Kosovo shall “ensure that all its activities respect international standards concerning human 
rights.” With regard to NAVFOR Atalanta, Council Joint Action 2008/851/CFSP [2008] OJ 
L301/33 article 12 on the transfer of arrested pirates to third states for prosecution contains 
a reference to human rights. 


3 


Convention on the Rights of Persons with Disabilities (adopted December 13, 2006, in force 

May 3, 2008) 2515 UNT'S 3. The EU acceded to the convention on December 23, 2010. 

3% "TEU article 6(2). 

* Annex I to CDDH 47+1 Ad Hoc Negotiation Group, “Final report to the CDDH” (April 5, 
2013) CoE, Doc 47+1(2013)008; CJEU, Opinion 2/13 EU Accession to the ECHR [2014]. 

33 See the discussion in Chapter 3, section 3.2.6. 

3+ See Chapter 2, section 2.4. 

See e.g. CJEU, Case C-366/10 Air Transport Association of America [2011] paras 49-51 and 107. 

On the applicability of the law of armed conflict to CSDP missions, and the difficulties of 

assessing this in the context of individual missions, see generally: Frederik Naert, International 

Law Aspects of the EU's Security and Defence Policy, with a Particular Focus on the Law of 

Armed Conflict and Human Rights (Intersentia 2010) 463-506. 
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Atalanta and EULEX Kosovo. Neither mission is party to an armed conflict, 
nor do they constitute an occupation.*” 


4.2.3  NAVFOR Atalanta — A Military CSDP Mission 


4.2.3.1 Structure and Exercise of Power 


Launched in 2008, NAVFOR Atalanta is a military CSDP mission tasked with 
deterring, preventing, and repressing acts of piracy off the Somali coast.>® Its 
mandate includes tasks such as keeping watch over the relevant areas, taking 
the necessary measures to protect vessels (including the use of force), as well as 
arresting, detaining, and transferring captured pirates to states with jurisdic- 
tion to prosecute them.*? To this end, twenty EU member states and two non- 
EU member states contributes military assets and personnel. At the height of 
the mission, approximately four to seven warships and two to four maritime 
patrol and reconnaissance aircraft were on deployment.*? The anti-piracy 
operations off the coast of Somalia, which NAVFOR Atalanta forms part of, 
have contributed to a significant reduction of piracy in the area." 

The NAVFOR Atalanta mission was established by the Council, which is 
thus at the top of the chain of command.” The Council defines the mission’s 
overarching mandate and aims, its finances, and its duration. ‘The detailed 


37 Frederik Naert, “The Application of Human Rights and International Humanitarian Law in 
Drafting EU Missions’ Mandates and Rules of Engagement,” KU Leuven, Institute for 
International Law Working Paper No 151 (2011) at 17 <www.law.kuleuven.be/iir/nl/onder 
zoekhwpAwpisie.pd£&> accessed October 10, 2019. 

38 For a brief overview of NAVFOR Atalanta, see Naert, International Law Aspects of the EU’s 
Security and Defence Policy (n 36) 179-191. For a detailed analysis, with a particular emphasis 
on attribution and responsibility, see Ffthymios Papastavridis, “EUNAVFOR Operation 
Atalanta off Somalia: The EU in Unchartered Legal Waters?” International G Comparative 
Law Quarterly, 64 (2015), 533. For a political science analysis of the mission, see 
Hylke Dijkstra, International Organizations and Military Affairs (Routledge 2016) 178-198. 

39 Council Joint Action 2008/851/CF'SP [2008] OJ L301/33 articles 2 and 12. The mission’s legal 
basis under international law is found, “on the one hand, in the law of the sea as regards 
actions undertaken on the high seas and, on the other, in the prior consent of the [Transitional 
Federal Government of Somalia] for the action undertaken within Somalia’s territorial 
jurisdiction,” Papastavridis (n 38) 542 et seq. 

4° European External Action Service, “Factsheet: NAVFOR Operation Atalanta” (November 23, 
2014) <www.ceas.europa.eu/csdp/missions-and-operations/eu-navfor-somalia/pdf/factshee 
t_eunavfor_en.pdf> accessed October 10, 2019. 

+ “Report of the Secretary-General on the situation with respect to piracy and armed robbery at 
sea off the coast of Somalia” (October 16, 2014) UN Doc S/2014/740 para 3; “Report of the 
Secretary-General on the situation with respect to piracy and armed robbery at sea off the coast 
of Somalia” (October 7, 2016) UN Doc S/2016/843 para 3. 

* Council Joint Action 2008/851/CFSP [2008] OJ L301/33. 
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political and strategic direction of NAVFOR is delegated to the Council’s 
Political and Security Committee (PSC).#? Both the Council and the PSC 
approve the key legal and strategic document governing the mission, the 
Operational Plan. It is a lengthy and “highly detailed script of the entire 
operation in all its practical aspects,” including the chain of command and 
tules of engagement.* The Operational Plan for NAVFOR Atalanta is classi- 
fied, and the PSC is authorized to amend parts of it. 

Below the PSC, there are further levels of command and control.*° In the 
case of NAVFOR Atalanta, the Operational Commander, assisted by an 
Operational Headquarters, exercises operational command on a military strate- 
gic level. ‘This means that the Operational Commander of NAVFOR Atalanta 
has the authority to “assign missions or tasks to subordinate commanders, to 
deploy units, to reassign forces and to retain or delegate operational and/or 
tactical control as the commander deems necessary.”*” Acting on the orders of 
the Operational Commander, the Field Commander exercises operational 
control (OPCON) of the mission at theater level. This means that the Field 
Commander has the authority “to direct forces assigned, so that the commander 
may accomplish specific missions or tasks which are usually limited by function, 
time or location” and “to deploy units concerned and to retain or assign tactical 
control of those units.”#° The Field Commander is deployed in the mission’s 
area of operation, which for NAVFOR Atalanta means that the Field 
Commander is aboard one of the ships participating in the mission.* 

Military contingents participating in NAVFOR Atalanta are provided to the 
Union by EU member states and other participating states.*° In doing so, they 
transfer operational command and control (OPCON) over the contingents to 
the Operational Commander.” The participating states retain what is known 


#8 Tbid. article 6(1), as amended by Council Decision 2010/437/CFSP [2010] OJ L210/33. 

+ Jochen Rehrl and Hans-Bernard Weisserth (eds.), Handbook on CSDP: The Common Security 
and Defence Policy of the European Union (2nd amended ed., Federal Ministry of Defence 
and Sports of the Republic of Austria 2013) 58. 

# Papastavridis (n 38) 538. 

Council, “EU Concept for Military Command and Control” (September 24, 2012) Council 

Doc 10688/s5/08 REV 5 paras 10-12. 

7 Tbid. Annex A, para 3(b). 

45 Tbid. Annex A, para 3(c). 

49 Tbid. para 19. 

Norway was the first non-EU state to participate in NAVFOR Atalanta, seconding the frigate 

KNM Fridtjof Nansen. Norway's participation in the operation is regulated by the EU- 

Norway Framework Agreement on Participation in Crisis-Management Operations (signed 

December 3, 2004, in force January 1, 2005) OJ L67/8, particularly its articles g-12. 

* Council, “EU Concept for Military Command and Control” (September 24, 2012) Council 

Doc 10688/s/o8 REV 5 para 18(b). 
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as “full command,”” which includes the authority to withdraw the contin- 
gent, disciplinary jurisdiction over the troops, etc.” 

Apart from the retention of “full command,” the transfer of authority to the 
Operational Commander should, according to the EU Concept for Military 
Command and Control, ideally be without caveats.*+ In practice, however, 
caveats are a defining feature of the command structure of NAVFOR Atalanta. 
For example, France has apparently appended a caveat to the Rules of 
Engagement “stating that their implementation would always require the 
prior agreement of national authorities.””? Some caveats are even built into 
the Operational Plan itself. For example, it follows from the Operational Plan 
that when deciding whether to intercept suspected pirate vessels, participating 
states “retain the freedom to shift to national ‘Operational Control’ (OPCON) 
whenever they consider it appropriate.”>° 

As a general rule, the transfer of OPCON to the Operational Commander 
entails, as discussed in Chapter 2 (section 2.3.2), a presumption of attribution 
to the Union.*”? But the extensive caveats applicable in the context of 
NAVFOR Atalanta dilute the chain of command and thus complicate the 
attribution of the conduct of the military contingents. At critical junctures, 
both the Union and/or the participating states may be involved to varying 
degrees, depending, for example, on whether and how the caveats are 
exercised.>* Given these complexities, it appears questionable whether the 
presumption of attribution to the Union can be maintained. Instead, it is 
necessary to adopt a case-by-case approach, where the actual conduct of both 
the Union and the participating state(s) is assessed in order to determine who 
exercised effective control over a particular act or omission.*? 


* See generally Blaise Cathcart, “Command and Control in Military Operations” in Terry 
D Gill and Dieter Fleck (eds.), The Handbook of the International Law of Military Operations 
(OUP 2010). 

3 Ulf HauBler, “Human Rights Accountability of International Organizations in the Lead of 
International Peace Missions” in Jan Wouters et al. (eds.), Accountability for Human Rights 
Violations by International Organisations (Intersentia 2010) 243. 

+ Council, “EU Concept for Military Command and Control” (September 24, 2012) Council 
Doc 10688/s5/08 REV 5 para 9(e). 

°° According to Papastavridis (n 38) 555, who has a copy of the classified Operational Plan. 

Ibid. 554-555. 

7 Likewise: Naert, International Law Aspects of the EU’s Security and Defence Policy (n 36) 

515-522. 

For a detailed exposition of these complexities in the context of NAVFOR Atalanta, see 

Papastavridis (n 38) 554-564. 

9 Likewise: ibid. 554; Emanuele Sommario, “Attribution of Conduct in the Framework of 
CSDP Missions: Reflections on a Recent Judgment by the Higher Administrative Court of 
Nordrhein-Westfalen,” CLEER Papers 2016/5 161; Ramses A Wessel and Leonhard den 
Hertog, “EU Foreign, Security and Defence Policy: A Competence-Accountability Gap?” 
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In instances where the Union does not exercise effective control over 
a particular act or omission, its responsibility might arise due to its 
complicity.°° Papastavridis argues that, even if the above-mentioned 
caveats entail that any unlawful conduct of a military contingent during 
the boarding of a suspected pirate vessel must be attributed solely to its 
home state, the Union would be responsible for aiding and assisting that 
conduct. That is because “the planning of the operation as a whole and 
the explicit authorization [to board the vessel] on the part of the 
EUNAVFOR are certainly facilitative of the wrongful [conduct].”” 
However, it must be emphasized that it is at present uncertain whether 
and on what conditions [Os are responsible for complicity in the form of 
aid and assistance. 

‘To sum up, it is unclear to what extent the Union would be responsible for 
the conduct of military contingents participating in NAVFOR Atalanta. ‘The 
extensive caveats provide for so much flexibility that effective control cannot 
be presumed. Nevertheless, and although responsibility may only be deter- 
mined on a case-by-case basis, there are some situations where the conduct of 
military contingents is attributable to the Union, and perhaps responsibility 
based on complicity. Union responsibility for the conduct of seconded 
military contingents is, in other words, a realistic possibility. In the following 
I will therefore explore the potential human rights violations that could occur 
in the context of NAVFOR Atalanta. 


4.2.3.2 Potential for Human Rights Violations 


NAVFOR Atalanta demonstrates “that CFSP interference with the rights of 
individuals has become a real possibility.”°? Three scenarios seem particularly 
relevant in this regard. 

First, human rights may plausibly be violated in connection with the 
boarding and search of a (suspected) pirate vessel or ship that has been taken 


in Malcolm D Evans and Panos Koutrakos (eds.), The International Responsibility of the 
European Union: European and International Perspectives (Hart 2013) 351. But see also: 
Aurel Sari and Ramses A Wessel, “International Responsibility for EU Military Operations: 
Finding the EU’s Place in the Global Accountability Regime” in Bart Van Vooren, 
Steven Blockmans, and Jan Wouters (eds.), The EU’s Role in Global Governance (OUP 
2013), who proposes that CSDP missions could constitute de facto organs of the Union. 
DARIO articles 14 and 15. See also Chapter 2 (section 2.3.3). 

Papastavridis (n 38) 559 (decision to board) and 560 (conduct of the boarding). 

© Likewise: ibid. 567-568. 

Christina Eckes, “Common Foreign and Security Policy: The Consequences of the Court’s 
Extended Jurisdiction,” European Law Journal, 22 (2016), 492, 499. 
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over by pirates.°* Warships conducting the boarding may use force, consistent 
with the rules governing law enforcement at sea.°> The boarding operations 
are conducted by heavily armed military troops and may involve lethal force.” 
It is thus possible that force may be used in a manner that does not respect the 
strict requirements of necessity and proportionality that apply in this law 
enforcement context.°” It is, however, uncertain whether the Union would 
be responsible for human rights violations caused during boarding operations. 
Caveats built into the operational plan for NAVFOR Atalanta suggest that the 
operational control over boarding operations in practice “rests with the 
Member State rather than with the EU Force Commander.”°* The conduct 
of boarding parties might thus not be attributable to the Union. But the Union 
might incur responsibility due to its complicity. 

Second, detention of pirates aboard a ship that is under the command of 
NAVFOR Atalanta would trigger the human rights obligations laid down in 
CFR article 6 and ECHR article 5.°° Other provisions are also relevant, for 
example CFR article 4 and ECHR article 3, which prohibits inhuman or 
degrading treatment or punishment. 

The attribution of conduct is again a thorny issue. The decision of whether 
to release captured pirates or detain them for the purpose of prosecution rests 
with the Commanding Officer of the vessel in question, who is to seek legal 
advice from both national and EU authorities. Papastavridis asserts that 
human rights violations in connection with detention aboard therefore have 
to be attributed exclusively to the member state to which the vessel belongs.”° 
However, this is not fully convincing. Decisions to detain are taken by the 
Commanding Officer while under the OPCON of the EU Force 
Commander and in accordance with the Operational Plan, an instrument 
of Union law. Although the Commanding Officers may have substantial room 
for maneuver, whether his or her conduct should be attributed (exclusively) to 


The right to life is laid down in CFR article 2. 

Papastavridis (n 38) 547. 

See, as an illustration, the helmet camera video excerpts of a NAVFOR Atalanta boarding 
released by the Dutch ministry of Defence: Dutch Ministry of Defence, Beelden 
Boardingteam Hr. Ms. Tromp van Bevrijdingsactie Koopvaardijschip Taipan (2010) <www 
-youtube.com/watch?v=IcqZKBJMNhI> accessed October 10, 2019. 

7 Notably, life may only be taken in the course of a law enforcement operation if it is absolutely 
necessary. See CFR article 2, which is based on and must be interpreted consistently with 
ECHR article 2. See also Explanations relating to the Charter of Fundamental Rights [2007] 
OJ C303/17, 17. 

Papastavridis (n 38) 560. 

See Explanations relating to the Charter of Fundamental Rights [2007] OJ C303/17, 19-20. 
See Papastavridis (n 38) 561-562. 
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the member state must depend on the latter’s actual involvement. Unless there 
is intense involvement on the part of the member state in question, it is not 
given that (dual) attribution to the Union must be ruled out. Finally, the 
Union might nevertheless be held responsible for complicity, particularly aid 
and assistance. 

A third potential scenario is one where a ship participating in NAVFOR 
Atalanta transfers a captured pirate to a state for prosecution in violation of the 
principle of non-refoulement — which is inherent in CFR article 4 and ECHR 
article 3. Allegations of refoulement in connection with NAVFOR Atalanta 
have already been litigated before German courts in the MV Courier case, 
which concerned the transfer by a German contingent of a suspected pirate to 
Kenya for prosecution.” The Cologne Administrative Tribunal concluded 
that the German state had violated the principle of non-refoulement, leaving 
the question of the Union’s responsibility open.” The Tribunal took great care 
in emphasizing that, while the German forces were generally under the 
authority of NAVFOR Atalanta, the German government had intervened by 
giving specific orders concerning the transfer of the suspected pirate.” 
Papastavridis has nevertheless criticized the judgment, stating that “the trans- 
fer in question was made under the authority of the EU pursuant to the 
relevant agreement with Kenya.””4 Thus, 


from the moment the German Commanding Officer under the instructions 
of the German Government decided to delegate the responsibility for [the 
suspected pirate] to the EU Operation Commander, Germany was acting as 
an organ or agent of the Union; it follows that if the wrongful conduct in 
question is the ultimate decision to transfer or release the suspected pirates, it 
is the EU and not Germany that should be held responsible. Even though it 
was the German authorities that initially decided not to prosecute and to send 
the suspected pirates to Kenya, the legal basis was the EU—Kenya [transfer] 
agreement and thus the EU had the final decision-making authority.” 


While finding Germany responsible for this particular transfer, the court in 
the MV Courier case does not exclude Union responsibility. In fact, the 


Cologne Administrative Tribunal, judgment 25 K 4280/09 (2011) ILDC 1808 (DE 2011). The 

judgment was upheld on appeal in Higher Administrative Court of Nordrhein-Westfalen, 

judgment 4 A 2948/11 (2014) ILDC 2391 (DE 2014), although with a reasoning that was much 

less clear on the issue of attribution. See Sommario (n 59) 171-172. 

” Cologne Administrative Tribunal judgment, 25 K 4280/09 (201) ILDC 1808 (DE 2011) 
paras 154-199. 

7% Tbid. paras 93-140. 

7+ Papastavridis (n 38) 566. 

7 Tbid. (footnotes omitted). 
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Cologne Administrative ‘Tribunal concluded that the Union exercised com- 
mand and control (“Befehlsgewalt und Kontrolle”) over German forces parti- 
cipating in NAVFOR Atalanta.”° Dual attribution may therefore be an option. 
And, even if the unlawful conduct in cases like the one at hand is attributable 
only to the contributing state, the Union may potentially be held responsible 
for complicity. 

These three scenarios show that human rights violations may occur under 
the auspices of NAVFOR Atalanta, and that the Union may potentially be 
responsible for such violations. Admittedly, the extensive caveats make it 
difficult to determine the exact scope of the Union’s responsibility. But it is 
apparent that the Union may be responsible for some human rights violations 
that may realistically occur. 

The potential human rights violations outlined above may potentially be of 
a grave kind, such as deprivation of liberty in violation of CFR article 6 or 
refoulement in violation of CFR article 4. To remedy such violations, declara- 
tory relief does not appear sufficient. The available accountability mechanism 
must therefore be capable of effectively stopping a continuing violation, and, 
arguably, also to offer monetary compensation to the victims. 


4.2.4. EULEX Kosovo — a Civilian CSDP Mission 


4.2.4.1 Structure and Exercise of Power 


EULEX Kosovo is the largest civilian CSDP mission ever launched.’7 At its 
peak, it had an annual budget of EUR26s5 million, and 1,650 international staff 
members.”* EULEX Kosovo's central was is to assist and support the Kosovo 
authorities in the rule of law area — with a particular focus on the police and 
the judiciary.”? EULEX Kosovo carried out its mandate in two distinct modes. 
In its executive mode, the KULEX judiciary, prosecutors, police, and customs 
units complemented or substituted the respective Kosovar authorities.*° In its 
nonexecutive mode, |, ULEX provided experts that monitored, mentored, and 
gave advice to local counterparts.” The two modes of operation were reflected 


Cologne Administrative Tribunal judgment 25 K 4280/og (2011) ILDC 1808 (DE 2011) para 20. 

77 For further details on EULEX Kosovo, see: Naert, International Law Aspects of the EU's 
Security and Defence Policy (n 36) 164-173; Koutrakos (n 12) 168-177; Martina Spembauer, EU 
Peacebuilding in Kosovo and Afghanistan: Legality and Accountability (Brill 2014). 

7 EU Council, “Factsheet: EULEX Kosovo” (December 2009) (on file with author). 

79 Council Joint Action 2008/124/CFSP [2008] OJ L42/92 article 3. 

Spernbauer (n 77) 200. 

Ibid. 
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in the mission’s organization into two main branches; the Executive Division 
and the Strengthening Division. 

However, the two modes of operation were not easily deduced from the 
Joint Action establishing the mission.** Article 3(a) of the Joint Action pro- 
vided that EULEX Kosovo shall “monitor, mentor and advise the competent 
Kosovo institutions on all areas related to the wider rule of law (including 
a customs service), whilst retaining certain executive responsibilities.” 
Although the text of article 3(a) suggested that monitoring, mentoring, and 
advice was a more important mode of operation than the executive mode, 
there was no such hierarchy in practice.*+ Other provisions of the mandate 
also reveal that EULEX Kosovo exercised significant judicial, executive, and 
legislative powers in Kosovo.*> For example, it had the power to secure the rule 
of law “through reversing or annulling operational decisions taken by the 
competent Kosovo authorities.”°° EULEX Kosovo's exercise of power was 
also recognized in Kosovar law.*7 

Since 2014, EULEX Kosovo has been wound down step by step. 
A restructuring of the mission in 2014 was a significant step in this direction. 
‘Tasks and powers of EULEX Kosovo are being gradually handed over to 
Kosovar authorities. For example, while EULEX Police originally had author- 
ity to exercise powers equal to that of Kosovo’s own police force in an 
autonomous manner, from 2014 those powers had to be exercised “in close 
coordination and consultation with the Director General of the Kosovo 
Police.”** Similarly, judges seconded to EULEX by EU member states formed 
an integral part of the Kosovo judiciary system at all levels, with jurisdiction 
over certain criminal and civil cases — primarily those assigned to them before 
April 15, 2014.°9 In the summer of 2018 the mission’s (residual) executive 


* Ibid. 

85 Council Joint Action 2008/124/CFSP [2008] OJ L.42/92 article 3(a). 

Spernbauer (n 77) 200. 

Tilmann Altwicker and Nuscha Wieczorek, “Bridging the Security Gap through EU Rule of 
Law Missions? Rule of Law Administration by EULEX,” Journal of Conflict and Security Law, 
21 (2016), 115, 121. 

8° Council Joint Action 2008/124/CFSP [2008] OJ L42/92 article 3(b). 

87 Law on the Jurisdiction, Case Selection and Case Allocation of KULEX Judges and 
Prosecutors in Kosovo (March 13, 2008) Kosovo Law No 03/L-053, as amended by Law on 
Amending and Supplementing the Laws Related to the Mandate of the European Union Rule 
of Law Mission in the Republic of Kosovo (April 23, 2014) Kosovo Law No o4/L-273. In the 
following I shall refer to the post-2014 law as the “Law on EULEX jurisdiction (2014),” and the 
pre-2014 law as “Law on EULEX jurisdiction (2008).” 

Law on EULEX jurisdiction (2008) article 17; Law on EULEX jurisdiction (2014) article 17. 
Law on EULEX jurisdiction (2008) articles 2-5. 
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powers were phased out completely.?° Since then EULEX Kosovo’s primary 
task currently is to monitor and support Kosovar authorities.” 

The chain of command of EULEX Kosovo is typical of civilian CSDP 
missions. ‘The Council is at the top of the chain, and takes decisions establish- 
ing the mission, defining its overarching mandate and aim, its finances, and its 
duration.” As was also the case with NAVFOR Atalanta, the political control 
and strategic direction of EULEX Kosovo is delegated to the PSC.% The level 
below the PSC in the chain of command is the Civilian Operations 
Commander, who exercises command over EULEX Kosovo at the strategic 
level.°* All civilian CSDP missions are headed by the same Civilian 
Operations Commander.? The Civilian Operations Commander is also 
head of the Civilian Planning and Conduct Capability, a directorate within 
the European External Action Service (EEAS) that acts as the operational 
headquarter for all civilian CSDP missions. The Head of Mission for FULEX 
Kosovo is directly below the Civilian Operations Commander in the chain of 
command, and exercises “command and control of [the mission] at theatre 
level.” 

The key legal and strategic document guiding civilian CSDP missions, 
including EULEX Kosovo, is the Operational Plan. As in military missions, 
it is adopted by both the Council and the PSC, with the latter having 
a delegated power to amend parts of it. The Operational Plan of EKULEX 
Kosovo was originally classified in its entirety but small sections of it were 
declassified in 2012 and 2014.9” The Civilian Operations commander exercises 
authority through the issuance of instructions to the Head of Mission.* In 
practice, such instructions are issued on an ad hoc basis since each mission 


°° Council Decision (CFSP) 2018/856 amending Joint Action 2008/124/CFSP on RULEX 
Kosovo [2018] OJ L146/s. 

° See Council Decision (CFSP) 2018/856 amending Joint Action 2008/124/CFSP on EULEX 
Kosovo [2018] OJ L146/s. 

The key decision of this kind is Council Joint Action 2008/124/CF'SP [2008] OJ L42/92, which 
established EULEX Kosovo. 

9% Tbid. article 11(2). 

94+ Ibid. article 7(2). 

% Interview EUCSDP-o4; European External Action Service, “The Civilian Planning and 
Conduct Capability” (2017) <https://eeas.europa.eu/headquarters/headquarters-homepage/5 
438/civilian-planning-and-conduct-capability-cpec_en?page=1> accessed October 10, 2019. 

© Council Joint Action 2008/124/CFSP [2008] OJ L42/92 article 11(s). 

97 “Revised OPLAN for EULEX Kosovo” (August 30, 20u,, partially declassified November 6, 
2012) EU Council Doc 13536/11; “Revised OPLAN for EULEX Kosovo” (May 16, 2012, 
partially declassified January 23, 2014) EU Council Doc 10022/12. 

98 For EULEX Kosovo specifically, see Council Joint Action 2008/124/CFSP [2008] OJ L42/92 
article 11(3). 
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operates quite autonomously within the confines of the Operational Plan.%? In 
other words, the Head of Mission for EULEX Kosovo exercises day-to-day 
command and control of all personnel. 

EULEX Kosovo is an organ of the Union."”° Its acts and omissions are therefore 
attributable to the Union." Moreover, it is clear that the conduct of personnel 
contracted by the mission (e.g. local staff and some international experts) or 
appointed to the mission by Union organs (e.g. the Head of Mission) is attribu- 
table to EULEX Kosovo, and thus the Union."** But EULEX Kosovo also uses 
personnel that is seconded to the mission by EU member states. ‘The Head of 
Mission exercises operational control (OPCON) over such seconded personnel, 
while national authorities exercise disciplinary control.'*? In contrast to what was 
the case for NAVFOR Atalanta, there do not appear to be any significant caveats 
applicable to seconded EULEX Kosovo personnel. It must therefore be presumed 
that EULEX Kosovo exercises effective control over seconded personnel.'*+ 


4.2.4.2 Potential for Human Rights Violations 


When EULEX Kosovo made use of its extensive powers, it was quite possible 
that human rights violations might occur. Admittedly, though, the potential for 
human rights violations attributable to EULEX Kosovo has been reduced 
following the restructuring of the mission in 2014, and virtually eliminated by 
the phasing out of executive functions in 2018. Since my purpose is to use 
EULEX Kosovo as an illustration, I will nevertheless almost exclusively refer to 
examples from the time when EULEX Kosovo was wielding executive powers. 

The exercise of police powers carries with it an inherent risk of human rights 
violations." For example, a EKULEX Special Police Department served as 


99 Interview EUCSDP-o4. 

"°° See also CJEU, Case C-455/14 P H v. Council et al. [2016], Opinion of AG Wahl para gg: “the 
Head of Mission act[s] as an EU body, by virtue of powers entrusted to him by the Council or 
the PSC, on the basis of provisions of EU law.” 

"DARIO article 6. 

Spernbauer (n 77) 321. 

3 “Revised OPLAN for EULEX Kosovo” (May 16, 2012, partially declassified January 23, 2014) 
EU Council Doc 10022/12 at 26 (paras 5.2.1 and 5.2.2). 

"+ Likewise: Spernbauer (n 77) 328; HRRP, Zahiti v. EULEX (Admissibility decision, June 7, 

2013) Case 2012-14 paras 32-38. This is also (implicitly) recognized in decisions finding 

EULEX Kosovo responsible for violations of human rights law by EULEX Prosecutors. See 

e.g.: HRRP, Thomas Riische v. EULEX (Decision and findings, January 11, 2017) Case 2013-12; 

HRRP, Y.B. v. EULEX (Decision and findings, October 19, 2016) Case 2014-37; HRRP, 

Maksutaj vy. FULEX (Decision and findings, November 12, 2015) Case 2014-18 paras 57-68. 

Ralph Crawshaw, Stuart Cullen, and Tom Williamson, Human Rights and Policing (2nd ed., 

Martinus Nijhoff Publishers 2007) 23-24. 
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a “back-up to local police authorities in mainstream law enforcement tasks such 
as crowd and riot control.”"* In crowd and riot control situations, it is possible 
that EULEX Police overstepped the boundaries set by human rights law. For 
example, EULEX is known to have used tear gas to disperse demonstrators on 
several occasions.'°’ Improper use of tear gas canisters, that is firing them directly 
at protesters, may lead to injury or loss of life in contravention of human rights 
law.’ 

Given its broad powers in the field of policing, EULEX Kosovo arguably had 
some positive human rights obligations. Indeed, in a case the Human Rights 
Review Panel (HRRP) — a missions-specific accountability mechanism for 
EULEX Kosovo — found that EULEX Police was “required to intervene to protect 
human rights wherever it knows or ought to have known at the time of a real and 
immediate risk that a violation might occur if it did not intervene.”"°? During the 
2012 celebrations of the Serbian national and religious holiday of Vidovdan, 
which commemorates the historic Battle of Kosovo between Serbs and 
Ottomans Turks, there were several attacks on Serb visitors. Notably, “Molotov 
cocktails” (improvised firebombs) were thrown at buses in which the visiting 
Serbs were traveling, and there were allegations of police brutality by the Kosovo 
Police."° The HRRP found that EULEX Kosovo failed to ensure adequate 
security for the Vidovdan events, thus denying the aggrieved Serbs their right to 
exercise their freedom of assembly and the right to manifest their religion.” 

EULEX Prosecutors also exercised functions that could cause human rights 
violations. In one case, a EULEX Prosecutor had issued an indictment that 
implied that a person — who was not among those indicted, but merely 
a witness — had participated in an organized crime group with the aim of 
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murdering a rival crime boss."* This portrayal of the witness in the indictment, 


“which indicated rather certainty than possibility or suspicion on the prosecu- 
tion’s part,” was found to be a violation of that persons’ right to respect for private 
life." In another case, criminal proceedings led by an EULEX Prosecutor “were 
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Spernbauer (n 77) 208. 

Documented in “Report of the Secretary-General on the United Nations Interim 

Administration Mission in Kosovo” (June 10, 2009) UN Doc S/2009/300 para 12. 

See e.g. ECtHR, Abdullah Yaga and Others v. Turkey, no 44827/08 (2013) paras 42-51. 

9 HRRP, A, B, C and D v. EULEX (Decision and findings, June 20, 2013) Cases 2012-09 to 2012- 
12 para 50. See also HRRP, Kristian Kahrs vy. EULEX (Inadmissibility decision, April 10, 2013) 
Case 2012-16 paras 26-33. 

Ne HRRP, A, B, C and D y. EULEX (Decision and findings, June 20, 2013) Cases 2012-09 to 2012- 
12 paras 52-54 and 62-64. 

"Ibid. para 61. 

"= HRRP, Y.B. v. EULEX (Decision and findings, October 19, 2016) Case 2014-37 para 46. 

Ibid. para 53. 
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not conducted with the necessary level of diligence and expeditiousness.”""+ The 
proceedings were eventually terminated in December 2014, after more than five 
years of investigation. ‘This was found to constitute a violation of the suspect's right 
to a fair and public hearing within a reasonable time."* 

Moreover, allegations of political interference have been levied against the 
EULEX judiciary. In late 2017 the President of the EULEX judges, Malcolm 
Simmons, resigned citing political interference with the judiciary as well as 
widespread corruption throughout the EULEX mission.”° In particular, 
Simmons alleged that he faced pressure to convict a former politician and 
guerrilla commander because the EULEX mission leadership did not want 
him to take part in upcoming elections."” If these allegations are true,"° 
violations of the right to a fair trial have likely been committed. 

More generally, statistics from the HRRP provides some insight into the 
potential for human rights violations. It has received close to 200 complaints 
against KULEX Kosovo to date. Of the 171 cases that have been concluded 
with a final decision through June 2018, human rights violations were found in 
25 cases (approximately 15 percent).""? 

The potential human rights violations that EULEX Kosovo may cause are 
diverse and may be of a grave kind. This suggests that declaratory relief alone is 
not sufficient, and that accountability mechanisms must be capable of effec- 
tively stopping a continuing violation and offer reparation to the victims. ‘That 
the situation in Kosovo is difficult or of a post-conflict nature can no longer be 
regarded as valid argument for decreased accountability standards. As the 
Venice Commission of the Council of Europe has underlined, Kosovo is no 
longer “a post-conflict emergency situation with only partly operating institu- 


77120 


tions,” and EULEX should thus “be put under a more stringent review. 


"4 HRRP, Maksutaj v. FULEX (Decision and findings, November 12, 2015) Case 2014-18 para 68. 

“S Tbid. 

"6 Saim Saeed, “Top Judge Quits EU Kosovo Mission, Alleging Corruption” POLITICO.eu 
(November 16, 2017) <www.politico.eu/article/judge-quits-eu-kosovo-mission-alleging- 
corruption/> accessed October 10, 2019. 

"7 Valerie Hopkins, “EU Courts Trouble with Kosovo Scandal” POLITICO.eu (November 17, 

2017) <www.politico.eu/article/malcolm-simmons-eulex-eu-courts-chaos-with-kosovo- 

scandal/> accessed October 10, 2019. 

It should be noted that Simmons is himself being investigated by FULEX for serious wrong- 

doing, see ibid. 

Human Rights Review Panel, “Newsletter No 18” (June 30, 2019) 6 <https://hrrp.eu/docs/ne 

wsletters/HRRP%20News%2018%20English %20GM.pd£> accessed October 10, 2019. 

Venice Commission, “Opinion on the existing mechanisms to review the compatibility with 

human rights standards of acts by UNMIK and EULEX in Kosovo” (December 21, 2010) CoE 

Doc CDL-AD(2010)o051 para 58. 
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4.2.5 The Accountability Mechanisms Applicable 
to CSDP Missions — an Overview 


Each CSDP mission is held to account by an array of human rights account- 
ability mechanisms. In the following sections, I assess the accountability 
mechanisms applicable to NAVFOR Atalanta and EULEX Kosovo that fulfill 
the requirements set out in Chapter 3. Certain procedures and mechanisms 
are thus excluded. Some due to manifest lack of jurisdiction ratione materiae 
over situations and claims that may plausibley involve human rights viola- 
tions — such as the European Anti-Fraud Office (better known by its French 
acronym: OLAF). Others due to failing to fulfill other criteria — such as the ad 
hoc European Parliament Committees of Inquiry. 

Three of the CSDP accountability mechanisms dealt with in the following 
have general jurisdiction, and are thus applicable to all missions: 


e the CJEU (section 4.3); 
¢ the European Ombudsman (section 4.4); 
¢ domestic courts (section 4.5). 


In addition, CSDP missions usually have additional, mission-specific 
accountability mechanisms. ‘Two of these accountability mechanisms are 
subject to analysis and assessment below: 


e NAVFOR Atalanta’s SOFA claims mechanism(s) (section 4.6.2). 
e EULEX Kosovo’s Human Rights Review Panel (section 4.6.3). 


I will assess the sufficiency of each mechanism individually, as well as the 
system of CSDP accountability mechanisms as a whole. The assessment is 
conducted in light of the four categories of normative yardsticks established in 
Chapter 3: access, participation, neutrality, and outcome. After assessing each 
mechanism I summarize the key findings, and identify the accountability gaps 
that remain. 


4.3 THE COURT OF JUSTICE OF THE EU 


The only international court with jurisdiction over the Union is the CJEU.™ 
As its name suggests, it is an internal court — an independent body of the 
Union. Although it is often referred to as a court, the CJEU is actually a two- 


122 


instance system of courts.'** The apex court is the Court of Justice (sometimes 


Although this will change when the Union accedes to the ECtHR, see Chapter 3, sec- 
tion 3.2.6. 
"TEU article 19(1). 
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referred to as the European Court of Justice or the ECJ), while the court of first 
instance is the General Court. 


4.3.1 Access — the CJEU’s (Lacking) Jurisdiction over the CFSP 


Jurisdiction is a prerequisite for access. The CJEU’s jurisdiction is in principle 
general. It extends to the entirety of Union law, the institutions and bodies of 
the Union, and the EU member states. According to TEU article 19(1), the 
CJEU “shall ensure that in the interpretation and application of the Treaties 
the law is observed.” ‘The CJEU has also repeatedly emphasized that the 
Union is a community based on the rule of law, meaning that “neither its 
Member States nor its institutions can avoid a review of the question of 
whether the measures adopted by them are in conformity with the basic 


97123 


constitutional charter, the [Treaties]. 


4.3.1.1 The CFSP Carve-Out and Its Limits'*+ 


However, in the CFSP policy area, the otherwise general jurisdiction of the 
CJEU is carved out by virtue of two almost identically worded provisions of the 
Union’s constituent treaties: TEU article 24(1) in fine and TFEU article 275(1). 
‘To quote from the latter: 


The Court of Justice of the European Union shall not have jurisdiction with 
respect to the provisions relating to the common foreign and security policy 
nor with respect to acts adopted on the basis of those provisions. 


Because this CF'SP carve-out constitutes an exception to the CJEU’s general 
jurisdiction, it must be interpreted narrowly.’*? ‘Two conditions must be 
fulfilled in order for the carve-out to apply. First, only acts whose legal basis 
is found within the Title on the CFSP in the TEU (articles 23-46) are covered 
by the carve-out. Second, the substantive legal basis of those acts must also “fall 


27126 


within the sphere of CFSP implementation. 


*3 CJEU, Case 294/83 Les Verts v. European Parliament {1986] para 23. Confirmed in e.g. CJEU, 
Opinion 2/13 EU Accession to the ECHR [2014] para 163. 

“4 The use of the terms “carve-out” and “claw-back’” to structure the discussion is inspired by the 
Opinion of AG Wathelet in CJEU, Case C-72/15 Rosneft v. Her Majesty’s Treasury et al. 
[2016]. 

"5 CJEU, Case C-658/11 Parliament v. Council [2014] para 70; CJEU, Case C-439/13 P Elitaliana 
SpA v. EULEX Kosovo [2015] para 42; CJEU, Case C-455/14 P H v. Council et al. {2016] 
para 40. 

26 CJEU, Case C-72/15 Rosneft v. Her Majesty’s Treasury et al. [2016], Opinion of AG Wathelet 
paras 47 and 49; CJEU, Case C-455/14 P H v. Council et al. [2016] paras 42-58. 
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A line of case law delimiting the edges of the CF'SP carve-out has emerged 
since 2015. In Elitaliana v. EULEX, conduct related to public procurement 
for a civilian CSDP mission was attributed to the Commission because the 
budgetary and financial matters of such civilian missions are dealt with by the 
Head of Mission “under the supervision and authority of the Commission” 
and thus subject to the provisions of the Union’s Financial Regulation.’”” This 
paved the way for jurisdiction, as the CJEU in the particular circumstances of 
that case found that the CFSP carve-out “cannot be considered to be so 
extensive as to exclude the Court’s jurisdiction to interpret and apply the 
provisions of the Financial Regulation with regard to public 
procurement.””** In other words, the dual legal basis of the act in question — 
part CF'SP, part Financial Regulations — pulled it into the CJEU’s sphere of 
jurisdiction."”? 

Thereafter, in H v. Council, a seconded staff member of a CSDP mission 
challenged a decision to involuntarily redeploy her to a different post within 
the mission.'*° The CJEU found that the decision to redeploy was taken in 
a CSDP context.'*" Nevertheless, the CJEU found that the redeployment also 
had to be characterized as an act of staff management.'* Had H been a regular 
staff member, the CJEU would thus have had jurisdiction over the case by 
virtue of TFEU article 270.'*? Yet, since she was seconded to the mission, this 
head of jurisdiction did not apply directly. The CJEU nevertheless asserted 
jurisdiction in the H case, on the ground that staff seconded to CSDP missions 
from the member states and regular EU staff members deployed to the mission 
should be given equal access to the court for labor disputes.'*+ The CJEU thus 
arguably expanded its jurisdiction over the CF'SP ever so slightly, albeit with 
a rationale that seems limited to the specific situation at hand.'*’ 


"7 CJEU, Case C-439/13 P Elitaliana SpA v. EULEX Kosovo [2015] paras 48 and 58. 

Ibid. para 49. 

"9 Likewise: CJEU, Case C-72/15 Rosneft v. Her Majesty’s Treasury et al. [2016], Opinion of AG 
Wathelet para 50. 

CJEU, Case C-455/14 P H v. Council et al. [2016]. This paragraph is based on a brief case note 
that I have published previously: Stian @by Johansen, “H. v. Council et al. - A Minor 
Expansion of the CJEU’s Jurisdiction Over the CF SP,” European Papers, 1 (2016), 1297. 

8! CJEU, Case C-455/14 P H v. Council et al. [2016] para 42. 

Ibid. para 54. 

Ibid. para 44. 

Ibid. para 41 (emphasizing that the Union is founded on inter alia the value of “equality and 
the rule of law”) and 50-55. 

For further discussion of this case, see: Thomas Verellen, “H v. Council: Strengthening the 
Rule of Law in the Sphere of the CFSP, One Step ata Time,” European Papers, 1 (2016), 1041; 
Graham Butler, “H v Council: Another Court Breakthrough in the Common Foreign and 
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‘The common denominator in both cases is that a non-CFSP area of Union 
law is involved, thus pulling the act in question into the CJEU’s field of 
jurisdiction. In contrast, the acts or omissions of CSDP missions that cause 
human rights violations generally do not have any of their legal basis outside of 
the CFSP. They are usually operative acts conducted by the mission on the 
basis of its mandate alone. Consequently, the CFSP carve-out applies to 
human rights violations by CSDP missions. 


4.3.1.2. The Two Claw-Back Provisions 


From the CFSP carve-out there are two explicit exceptions that claw back the 
CJEU’s jurisdiction in limited areas: 


the Court shall have jurisdiction to monitor compliance with Article 40 of [the 
TEU] and to rule on proceedings, brought in accordance with the conditions 
laid down in the fourth paragraph of [TFEU article 263], reviewing the 
legality of decisions providing for restrictive measures against natural or legal 
persons adopted by the Council on the basis of [the CFSP]."3° 


As these claw-back provisions constitute exceptions to an exception, they have 
to be interpreted expansively."*” Nevertheless, even if given an expansive 
interpretation, they are unable to ensure sufficient access for aggrieved indi- 
viduals to the CJEU. 

The first claw-back provision concerns cases where the legality of a CFSP 
act is challenged for encroaching upon the other (non-CF'SP) areas of the 
Union’s competences, which is prohibited by TEU article 40% As this claw- 
back provision only allows for legality challenges on the ground of wrong or 
insufficient legal basis under Union law, it cannot serve as an avenue for 
individuals seeking remedy against Union acts under CSDP missions, and 
thus I will not discuss it further here. 

The second claw-back provision relates to so-called targeted sanctions — in 
EU terminology known as “restrictive measures against natural or legal 
persons.”"*° These sanctions regimes are set up through a Council decision 


Security Policy” (EU Law Analysis, July 22, 2016) <http://eulawanalysis.blogspot.com/2016/ 
o7/h-v-council-another-court-breakthrough.html> accessed October 10, 2019. 

© 'TFEU article 275(2) (emphasis added). The same claw-back provisions are also found in TEU 
article 24(1). 

87 "This follows a contrario from the fact that the CFSP carve-out is to be given a narrow 
interpretation. 

*° Pieter Jan Kuijper et al., The Law of EU External Relations: Cases, Materials, and 
Commentary on the EU as an International Legal Actor (2nd ed., OUP 2015) 655. 

89 'TFEU article 275(2). 
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under ‘TEU article 29. A sanctions decision will, firstly, contain a list of the 
restrictive measures that are to be applied, usually the freezing of financial 
assets and travel bans, and secondly, a list of natural and legal persons that are 
to be the targets of the sanctions will usually be annexed to the decision.'*° By 
virtue of the second claw-back provision the CJEU is granted jurisdiction to 
review the legality of such decisions — both in relation to the rules laid down in 
the ‘TEU, TFEU, and the CFR. Although this claw-back provision was 
introduced in 2009 through the Lisbon Treaty, the internal market regulations 
implementing such targeted sanctions regimes already have a long history of 
being contested on human rights grounds." 

CSDP missions cannot be equated with targeted sanctions. However, it 
might be possible to read the restrictive measures claw-back broadly as cover- 
ing more than just targeted sanctions. Or perhaps there exist further, unwritten 
claw-backs that may provide the CJEU with jurisdiction. 

The rather unambiguous wording of this claw-back provision has led most 
scholars to understand it literally, as limited to targeted sanctions.’ There are 
also indications that the drafters of ‘TFEU article 275(2) intended the term 
restrictive measures to be understood narrowly.’ 

The Commission has nevertheless asserted, in its submissions to the CJEU 
in connection with Opinion 2/13, that the CJEU’s jurisdiction over CSDP 
conduct is not as narrow as traditionally held. The argument constructed to 
support this assertion was rather complex. Firstly, the Commission proposed 


4° See for example Council Decision 2011/137/CFSP of February 28, 2011 concerning restrictive 
measures in view of the situation in Libya [2011] OJ Ls58/s3. 

4" This is because CF'SP decisions on sanctions against individuals that provided for the freezing 
of financial assets had (and still have) to be implemented through internal market regulations. 
The legal basis for such implementing regulations was rather complex pre-Lisbon, but has 
now been codified in TFEU article 215. Since these regulations were not CF'SP measures, the 
CJEU found that it had jurisdiction to review them even prior to 2009. For further details, see 
Piet Eeckhout, EU External Relations Law (2nd ed., OUP 2011) 506-523 and the cases cited 
therein. 

“” See inter alia: Jean-Claude Piris, The Lisbon Treaty: A Legal and Political Analysis (CUP 
2010) 263; Christina Eickes, “EU Accession to the ECHR: Between Autonomy and 
Adaptation,” Modern Law Review, 76 (2013), 254, 281; Spernbauer (n 77) 361-362; Kuijper 
et al. (n 138) 655-656 cf. 663. But, for a contrary view, see Christophe Hillion, “A Powerless 
Court? The European Court of Justice and the Common Foreign and Security Policy” in 
Marise Cremona and Anne Thies (eds.), The European Court of Justice and External 
Relations Law: Constitutional Challenges (Hart 2014) 49-55; Hillion (n 20). 

“3 CJEU Case C-455/14 P H v. Council et al. [2016], Opinion of AG Wah] para 63, with reference 
to the relevant travaux préparatoires of the TEU/TFEU: Praesidium of the European 
Convention, “Supplementary Report on the Question of Judicial Control Relating to the 
Common Foreign and Security Policy” (April 16, 2003) Doc CONV 689/1/03; Praesidium of 
the European Convention, “Articles on the Court of Justice and the High Court” (May 12, 
2003) Doc CONV 734/03. See also Piris (n 142) 263. 
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that when a member state acts based on a provision of a Council decision 
adopted under ‘TEU article 28(1), the Council decision itself constitutes 
a restrictive measure if such acts could violate fundamental rights.’* 
Secondly, the Commission stated that any CF'SP act producing legal effect 
would, in so far as it is capable of violating fundamental rights, constitute 
a restrictive measure. As for those acts that do not produce legal effects the 
Commission asserted, thirdly, that the available remedy would be an action 
for damages under TFEU articles 340 cf. 268, and that such an action would 
not be precluded by TFEU article 275(1). Taken together, the Commission 
submitted that this would broaden the scope of the CJEU’s jurisdiction under 
TFEU article 275(2) sufficiently to ensure that it encompasses any situation 
that could entail a violation of the ECHR." 

The Commission’s progressive reading of TFEU articles 275(1) and (2) was 
vehemently opposed by the majority of EU member states and the Council.’4° 
Advocate General Kokott was also skeptical.'4” And ultimately the CJEU was 
not convinced by the Commission’s argument for an expansive interpretation 
of TFEU article 275 (2) either. 

In Opinion 2/13 the CJEU held that, although it did not need to adopt an 
exhaustive position on the matter; “certain acts adopted in the context of the 
CFSP fall outside the ambit of judicial review by the Court of Justice.” 
According to the Court, this “is inherent to the way in which the Court’s 
powers are structured by the Treaties, and, as such, can only be explained by 
reference to EU law alone.”“? The CJEU also confirmed that it might indeed 
lack jurisdiction in relation to certain human rights violations in connection 
with the CFSP."° 

Indeed, human rights violations by CSDP missions seem to fall squarely 
within the category of violations over which the CJEU would lack jurisdiction. 
Firstly, Council decisions establishing CSDP missions and setting out their 
OPLAN are not in themselves restrictive — it is their actual implementation 
that may cause human rights violations.’™ It is therefore difficult to construe 
the human rights violating conduct of CSDP missions as restrictive measures. 


“4 CJEU, Opinion 2/13 EU Accession to the ECHR [2014] para 98. 

“5 Thid. para 251. 

M4 Tbid. para 131 et seq. 

47 CJEU, Opinion 2/13 EU Accession to the ECHR [2014], View of AG Kokott, paras 88-103. 
48 CJEU, Opinion 2/3 EU Accession to the ECHR [2014] para 252. 

49 Ibid. para 253. 

See, by implication, ibid. para 254. 

See also Spernbauer (n 77) 361. 
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Secondly, even if the conduct of CSDP missions could on occasion be 
classified as restrictive measures, TEU article 275(2) refers only to actions for 
annulment under TFEU article 263 as the applicable cause of action. For 
victims of human rights violations committed by CSDP missions, an action 
for annulment would rarely provide an appropriate remedy. ‘There would 
simply be no formal decisions to annul. What is usually at stake 


is not so much the review of the legality of CFSP acts as such, or of admin- 
istrative decisions taken in relation to staff management. It is rather compen- 
sation for material and immaterial damages inflicted upon it in the context of 


152 


the implementation of such acts. 


Such outcomes would only be possible if the cases are litigated as actions for 
damages under TFEU articles 268 and 340. However, an action for damages 
“constitutes an independent, autonomous cause of action which neither 
requires a previous action for annulment, nor can it be ‘annexed’ to an action 
for annulment.”’** The clear wording of TFEU article 275(2), whose claw- 
back provisions refer exclusively to actions for annulment, exclude actions for 
damages in the context of the CFSP. As clear as the wording is, the argument 
that CFSP carve-out should be interpreted narrowly cannot be used to com- 
pletely sidestep the wording of ‘TFEU article 275(2). The clear wording also 
seems to preclude any resort to the technique of consistent interpretation 
using CFR article 47(1) as an argument for expanding the CJEU’s jurisdiction. 
Indeed, TFEU article 275(2) was drafted by the EU member states in full 
cognizance of the fact that lacking CJEU jurisdiction over the CFSP would 
entail a lack of judicial protection for those arguing that their rights are 
violated — for example in connection with CSDP missions. Consequently, 
the CJEU therefore lacks jurisdiction over claims for damages arising out of 
the conduct of CSDP missions.'*+ 

To summarize, none of the two claw-back provisions laid down both in 
TEU article 24 in fine and TFEU article 275(2) appear to provide the CJEU 
with jurisdiction over CSDP missions. Only the restrictive measures claw- 
back may theoretically be relevant for CSDP missions but it would only apply 


2? Tbid. 

53 bid. (footnote omitted). 

‘4+ Concurring: Frederik Naert, “The International Responsibility of the Union in the Context of 
Its CSDP Operations” in Malcolm D Evans and Panos Koutrakos (eds.), The International 
Responsibility of the European Union: European and International Perspectives (Hart 2013) 
330-331; Spernbauer (n 77) 359-361; Papastavridis (n 38) 540. But, see contra: Hillion (n 142) 
51-54 
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in cases where the alleged human rights violation flows from a formal decision 
by a CSDP mission that fulfills the requirement of being a restrictive measure. 


4.3.2. Conclusion 


The overall conclusion must therefore be that the CJEU lacks the jurisdiction 
to adjudicate cases concerning alleged human rights violations caused by 
CSDP missions. The only possible exception would be if a CSDP mission 
caused a human rights violation by enacting a formal decision that constitutes 
a restrictive measure — that is targeted sanctions. This seems impractical. And, 
in any event, the CJEU would only have jurisdiction in respect of such 
restrictive measures. CJEU jurisdiction over other aspects of CFSP missions 
remains precluded. 

Due to the lack of access, which alone makes the CJEU a mere theoretical 
and illusory accountability mechanism, I will not assess the CJEU’s sufh- 
ciency with regard to participation, neutrality, and outcome. 


4.4 THE EUROPEAN OMBUDSMAN 


The second permanent and universal accountability mechanism within the 
EU legal system is the European Ombudsman. As its name suggests, it is an 
ombudsperson, as defined in Chapter 3, section 3.2.3. The ombudsman 
derives its competence from the constituent treaties of the Union, specifically 
'TFEU article 228, under which it may receive and handle complaints from 
EU citizens or open own-initiated inquiries into instances of maladministra- 
tion by the Union. According to its mission statement, the European 
Ombudsman: 


seeks fair outcomes to complaints against European Union institutions, 
encourages transparency and promotes an administrative culture of service. 
He aims to build trust through dialogue between citizens and the European 
Union and to foster the highest standards of behaviour in the Union’s 


institutions.’ 


These formulations reveal that the European Ombudsman primarily focuses 
on administrative matters of a more traditional kind. Complaints involving 
CSDP missions are certainly not the bread-and-butter of the Ombudsman’s 
work. However, although the ombudsman was not originally intended to play 
a role as a CSDP accountability mechanism, the 2009 merging of the former 


5 Kuropean Ombudsman, “Strategy for the Mandate” (European Union, 2010) 6. 
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three pillars into one European Union had the consequence of giving it a role 
in the CFSP and thus also in relation to CSDP missions. 


4.4.1 Access 


4.4.1.1 Lack of Direct Access 


The European Ombudsman’s jurisdiction ratione materiae is broad. It may 
receive complaints concerning instances of maladministration in the activities 
of all the organs and bodies of the Union, except for the judicial role of the 
CJEU."%° This means that the European Ombudsman has jurisdiction over 
CSDP missions. It has also exercised this jurisdiction on several occasions.’°” 
The concept of maladministration delineates the boundary of ombudsman’s 
jurisdiction ratione materiae.'** Through consistent practice, the ombudsman 
has confirmed that legality is “the chief definitional component of 
maladministration.”"°? Any violation of Union law — including the CFR — 
therefore constitutes maladministration. 

The European Ombudsman’s jurisdiction ratione personae is also broad 
since it extends to complainants that are citizens of the Union or resi- 
dents of an EU member state."°° However, because all CSDP missions 
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take place outside the Union territory,"”’ the limitation to EU citizens and 


residents is a momentous obstacle for aggrieved individuals seeking to 
access the ombudsman. The most likely victims of human rights viola- 
tions attributable to CSDP missions are not vacationing Union citizens 
and residents, or other expatriates, but rather the local population. It is 
unlikely that the population in areas where CSDP missions are deployed 
have Union citizenship. Neither is it very likely that victims of such 
human rights violations later take up residence in the territory of the 


5° TFEU article 228(1). 

87 See e.g.: Decision of the European Ombudsman closing his inquiry into complaint 3177/2008/ 
(JDG)OV against the European Commission (September 20, 2012); Decision of the European 
Ombudsman closing his inquiry into complaint 532/2011/(FOR)CK against the EEAS (May 2, 
2013); Decision of the European Ombudsman closing the inquiries into complaints 26/2011/DK 
and 1307/2012/DK against the European External Action Service (June 4, 2015). 

‘58 Alexandros T'sadiras, “The Ombudsman” in Paul Craig, EU Administrative Law (3rd ed., 

OUP 2018) 810. 

Ibid. 811. See e.g.: Decision of the European Ombudsman on complaint 3125/2005/BB against 

the European Commission (April 7, 2008) para 1.1; Decision of the European Ombudsman 

closing his inquiry into complaint 793/2007/(WP)BEH against the European Parliament 

(September 13, 2010) paras 78-79. 

6° TFEU article 228(1). See also CFR article 43. 

‘© According to TEU article 42(1), CSDP missions may only be deployed “outside the Union.” 
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Union. Consequently, the European Ombudsman lacks jurisdiction 
ratione personae over most of the potential victims of human rights 
violations by CSDP missions. Any complaints from such individuals 
would therefore have to be dismissed.’ 

This lack of access renders the European Ombudsman insufficient as 
an accountability mechanism. Only in the (seemingly very rare) instances 
where Union citizens are victims of human rights violations attributable 
to CSDP missions would the ombudsman be under an obligation to deal 
with their complaints. ‘This state of affairs is inconsistent with the right to 
remedy, at least in cases where an individual has an arguable claim of 
a serious human rights violation by a CSDP mission. In such cases, there 
is a need for direct access. 


4.4.1.2. Indirect and Informal Avenues for Complaints 


Although access to the European Ombudsman is formally insufficient, it 
should be pointed out that the European Ombudsman is not completely 
precluded from inquiring into alleged violation of the human rights of non- 
Union citizens/residents by CSDP missions. First, an individual without 
standing may request the ombudsman to open an own-initiative inquiry into 
the alleged human rights violation."°+ Such a request may take the form of an 
explicit request to open an own-initiative inquiry. But the ombudsman can 
also reject a complaint for lack of jurisdiction ratione personae and then 
immediately open an own-initiated inquiry into the subject-matter of the 
rejected complaint.’ These types of cases are referred to as complaints- 


162 


Although this could happen, for example if a victim of a CSDP human rights violation later 
travels to the Union to seek international protection. In such a case, it does not appear 
necessary for the victim to be a resident of the Union at the time the human rights violation 
occurred. What matters is his or her status at the time the complaint is submitted. Restricting 
the right to complain to incidents occurring after taking up residence in the Union would be 
inconsistent with the admissibility of actio popularis complaints through strawmen (see 
4.4.1.2). 

As happened in the case of Complaint 2526/2010/ANK, which is mentioned in Decision of the 
European Ombudsman closing his own-initiative inquiry OI//2011/AN against the European 
External Action Service (December 21, 2012) para 2. 

Katja Heede, European Ombudsman: Redress and Control at Union Level (Kluwer 2000) 144; 
Alexandros Tssadiras, “Navigating Through the Clashing Rocks: The Admissibility 
Conditions and the Grounds for Inquiry into Complaints by the European Ombudsman,” 
Yearbook of European Law, 26 (2007), 157, 162-163. 

See e.g. Decision of the European Ombudsman closing his own-initiative inquiry OI//2011/AN 
against the EEAS (December 21, 2012) para 2. According to Tsadiras, “The Ombudsman” 
(n 158) 804-805, twenty-seven out of the ninety-nine own-initiative inquiries between 1995 
and 2017 were initiated to enable the examination of inadmissible complaints. 


163 


164 


165 
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based own-initiative inquiries.’ Do note, though, that the ombudsman 
exercises full discretion in deciding whether to open an own-initiative 
inquiry.” 

It is the policy of the European Ombudsman to only commence an own- 
initiative inquiry if he or she is “convinced that the issues raised are sufficiently 
important to justify the commencement of investigations.”*°* Looking at the 
practice of the ombudsman so far related to complaints-based own-initiative 
inquiries, the bar appears to be set quite low. Even trivial matters have been 
considered sufficiently important. In 2004, an individual that was neither 
a resident nor citizen of the Union complained about a test organized by the 
European Personnel Selection Office (FPSO) to establish reserve lists of 
assistant administrators who were nationals of the ten countries that were 
about to accede to the EU." The complainant argued that the test “contained 
so much information and so many complicated questions” that it was impos- 


170 


sible to answer them in the allotted time of one hour.'7° The complaint was 
rejected due to lack of jurisdiction but the European Ombudsman never- 
theless chose to open an own-initiative inquiry, “given that the relevant test 
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comprised 40 questions set out on 8 pages.”’”' After obtaining statistics show- 
ing that 53 percent of the test-takers passed the test, the Ombudsman con- 
cluded that “there is nothing to show that it was impossible for candidates to 
pass it.”"7* 

If trivial cases of this kind may lead to the opening of an own-initiative 
inquiry, complaints alleging human rights violations by CSDP missions must 
surely warrant own-initiative inquiries. Indeed, the European Ombudsman 
appears to welcome such complaints. One ombudsman staff member inter- 
viewed for this study emphasized that the ombudsman welcomes complaints 
from individuals alleging to be victims of maladministration, even if they are 
not authorized to complain.’7? Yet although the ombudsman appears to be 
quite willing to open own-initiative investigations, complaints alleging human 


66 Interview EUCSDP-o2. 

Heede (n 164) 142-145. 

Tsadiras, “Navigating Through the Clashing Rocks” (n 164) 163. See e.g.: Decision of the 
European Ombudsman on own-initiative inquiry Ol/2/2007/GG against the European 
Commission (October 24, 2007); Decision of the European Ombudsman on own-initiative 
inquiry OI/2/2004/GG against the European Personnel Selection Office (June 24, 2004). 
Decision of the European Ombudsman on own-initiative inquiry OI/2/2004/GG against the 
European Personnel Selection Office (June 24, 2004). 

Ibid. under the heading “The Reasons for the Own-Initiative Inquiry”. 

 Thid. 

Ibid. paras 1.3-1.4. 

3 Interview EUCSDP-oz. 
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rights violations must contain enough facts to establish a suspicion that such 
a violation, and thus maladministration, has occurred. To do so can be 
difficult — especially because the complainant will likely not be able to present 
a case based on easily verifiable (or easily disproved) facts as the complainant 
in the case concerning the EPSO test did. 

This informal procedure of complaints-based own-initiative inquiries is 
a informal avenue for complaints alleging human rights violations by CSDP 
missions. Considering the good standing of the ombudsman within other key 
EU institutions, and the eagerness shown by a member of the ombudsman’s 
staff interviewed for this study, there appears to be some untapped potential. If 
the ombudsman were to open an own-initiated inquiry whenever a non-Union 
citizen/resident brings arguable allegations of CSDP human rights violations, 
this informal procedure would in practice come close to fulfilling the require- 
ments of access posted by the right to remedy. But such wishful thinking is no 
replacement for proper accountability mechanisms. 

Second, an individual without standing may act through a strawman, thatis, 
a citizen or resident of the Union.'7* The strawman does not need to be 
affected by the violation in any way, have any personal interest in it, or beneftt 
from the outcome of an inquiry.’”> Even complaints made purely in the public 
interest (actio popularis) are admissible before the European Ombudsman.'”° 
Therefore, as long as the victim has an able and willing strawman in the EU, 
he or she has indirect access to the European Ombudsman. This approach 
does not, however, appear to have been used by anyone complaining of 
human rights violations by CSDP missions. Indirect complaints of this kind 
therefore remain a theoretical option for the time being. 

But it could be of practical use. For example, Union citizens providing legal 
services pro bono to victims of human rights violation of CSDP missions 
would be effective strawmen. If such efforts were organized, for example 
through a human rights NGO, it is possible that this indirect avenue for 
complaints could provide more robust access to the ombudsman than the 


‘4 'T’sadiras, “Navigating Through the Clashing Rocks” (n 164) 162-163. 

75 'T’sadiras, “The Ombudsman” (n 158) 800. Decision on complaint 142/97/PD, summarized in 
[1997] European Ombudsman Annual Report 262; Decision on complaint 2216/2003/(BB) 
MHZ, summarized in [2004] European Ombudsman Annual Report 89. But see Decision on 
complaint 1223/2001/IJH, summarized in [2001] European Ombudsman Annual Report 21 — 
a case that represents “an isolated instance of deviation from [the Ombudsman’s] decision- 
making policy,” Tsadiras, “Navigating Through the Clashing Rocks” (n 164) 161. 

Tsadiras, “Navigating Through the Clashing Rocks” (n 164) 161-163; Decision on complaint 
1042/25.11.96/SKTOL/FIN/BB, summarized in [1997] European Ombudsman Annual 
Report 14; Decision on complaint 2216/2003/(BB)MHZ, summarized in [2004] European 
Ombudsman Annual Report 89. 
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informal procedure for complaints-based own-initiated inquiries. This is 
because the ombudsman is obliged to deal with indirect complaints, but not 
to open own-initiated inquiries into inadmissible complaints. 

Given that there are indirect and informal avenues for complaints to the 
European Ombudsman, | will go on to assess its sufficiency as an account- 
ability mechanism when it comes to participation, neutrality, and outcome. 


4.4.2. Participation 


Individuals are afforded significant rights of participation in connection with 
European Ombudsman proceedings. These rights apply both in cases arising 
from direct or indirect complaints, and in complaint-based own-initiative 
inquiries.'”” However, in cases of indirect complaints, the degree of participa- 
tion of the victim him/herself will likely be negatively affected by the need to 
act through an intermediary. 

The complainant may be asked questions or be interviewed by the ombuds- 
man and may submit supplementary information.’”° The complainant shall 
also be kept informed about the progress of the inquiry, and be given oppor- 
tunity to comment on the implementation of the ombudsman’s proposal for 
friendly solution and final recommendations.'7? Although the procedure is 
still far from adversarial, there is no requirement of adversarial proceedings 
under the right to remedy.’*° It would be preferable if it was explicitly stated in 
the ombudsman’s Implementing Provisions that the aggrieved individual 
could comment also on the future steps in the case, not just on those already 
taken. In practice, individuals do appear to use the opportunity to comment to 
address future steps as well,’ even though the text of the Implementing 
Provisions seems to suggest that the purpose of the individual’s comments is 
retrospective. 

That being said, the level of participation before the European Ombudsman 
is fair. For those individuals that manage to have their case heard by the 
ombudsman, they are fully able to present their views. Moreover, the 


77 Implementing Provisions article 8.2 

Decision of the European Ombudsman adopting Implementing Provisions [2016] OJ C321/1 
article 4.10 (in the following referred to as the Implementing Provisions). 

Implementing Provisions articles 9, 5.3, and 6.3. 

Michael Reiertsen, “The European Convention on Human Rights Article 13: Past, Present 
and Future” (PhD thesis, University of Oslo 2016) 247-248. 

See, for example, Decision of the European Ombudsman on complaint 3008/2005/OV (26 July 
2007), where the complainants in their comments on the ombudsman’s proposal for a friendly 
solution stated that they did not want an ex gratia payment as suggested but rather to have the 
contractual structure of a type of employment contracts changed. 
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ombudsman’s reasoned decisions allow individuals to confirm that their views 
have been taken into account. The ombudsman’s use of conciliation is also 
positive, since procedural justice research shows that conciliation and media- 
tion is generally perceived as fairer than, for example, a trial.! 


4.4.3, Neutrality 


Neutrality is achieved when there is a sufficient level of independence and 
impartiality. Independence is the hallmark of the European Ombudsman. 
TFEU article 228(3) is the key provision in this regard: 


The Ombudsman shall be completely independent in the performance of his 
duties. In the performance of those duties he shall neither seek nor take 
instructions from any Government, institution, body, office or entity. ‘The 
Ombudsman may not, during his term of office, engage in any other occupa- 
tion, whether gainful or not. 


The independence of the European Ombudsman is also safeguarded through 
appointment and dismissal procedures that ensure a high level of indepen- 
dence. The ombudsman is elected by the European Parliament, which is itself 
composed of members directly elected by the Union citizenry." The 
ombudsman can be dismissed only if he or she “no longer fulfils the condi- 
tions required for the performance of his duties” or “is guilty of serious 
misconduct,” and if dismissal is requested by the European Parliament and 
approved by the CJEU.'*+ These robust procedures appear to insulate the 
ombudsman from both pressure from Union institutions, and misapplications 
of the legal criteria for dismissal. 

The high level of independence enjoyed by the European Ombudsman is 
fertile ground for impartiality. | am not aware that the ombudsman has been 
faced with allegations of bias. On the contrary, the current European 
Ombudsman, Emily O’Reilly, is recognized for her fearless approach, 


evident in inquiries that go to the heart of key political controversies within 
the EU."5 


Tom R Tyler, “Procedural Justice” in Austin Sarat (ed.), The Blackwell Companion to Law 
and Society (Blackwell Publishing 2004) 445. 

3 TFEU article 228(2); TEU article 14(3). 

TFEU article 228(2), second subparagraph. 

85 James Panichi and Quentin Ariés, “Who Let the Watchdog Out?” POLITICO.eu (Brussels, 
October 8, 2015) <www.politico.eu/article/emma-oreilly-ombudsman-eu-juncker- 
transparency/> accessed October 10, 2019. 
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To conclude on neutrality, it appears that the European Ombudsman is 
sufficiently independent and impartial. 


4.4.4 Outcome 


The European Ombudsman is, like ombudspersons generally, characterized 
by its weak remedial and enforcement powers. ‘The ombudsman’s remedial 
powers “are premised on a conciliatory ethos,” and her decisions lack binding 
force.’ This is true of both inquiries into complaints and own-initiative 
inquiries.'°7 

The ombudsman’s primary task is to seek a settlement between the rele- 
vant Union body and the complainant.'®* In doing so, the ombudsman does 
not mediate between the complainant and the relevant body but rather 
proposes a friendly solution that can either be accepted or rejected.’*? If 
the ombudsman considers that the complaint can be settled, a friendly 
solution may be proposed.'?° A friendly solution can thus be suggested 
even if the ombudsman has not yet concluded that maladministration has 
occurred, 

In practice, this appears to be how most cases involving CSDP missions are 
resolved. Several interviewees told me that the ombudsman in such cases had 
suggested the ex gratia payment of a lump sum of money as a friendly 
settlement.’ And, according to one informant, the EEAS routinely complies 
with the ombudsman’s suggestions.'?* Yet the publicly available practice 
reveals a slightly more mixed picture: A friendly solution involving an ex gratia 
payment was found in one of the (at least) five cases to date.'?? In three other 
cases, the EEAS or the Commission was willing to pay compensation but the 
complainant refused.'** In the fifth and final case, the EEAS rejected the 


86 Tsadiras, “The Ombudsman” (n 158) 809. 


‘87 ‘The procedures for complaints are applicable mutatis mutandis to own-initiative inquiries, 
see Implementing Provisions article 8.2. 

Statute of the European Ombudsman article 3(5); Implementing Provisions article 5.1; Heede 
(n 164) 177; Tsadiras, “The Ombudsman” (n 158) 808-809. Friendly solutions may also be 
suggested in complaints-based own-initiative inquiries, see e.g. Recommendation in case OI/ 
13/2014/]F (September 23, 2016). 

Implementing Provisions article 5.1-5.3; Heede (n 164) 177. 


188 


189 

"9° Implementing Provisions article 5.1. 

** Interview EUCSDP-o1; Interview EUCSDP-oc2. 

Interview EUCSDP-o1. 

3 Decision of the European Ombudsman closing his inquiry into complaint 1519/2011/AN 
(May 6, 2013). 

4 Decision of the European Ombudsman on complaint 3008/2005/OV (July 26, 2007); Decision 
of the European Ombudsman closing the inquiries into complaints 26/2011/DK and 1307/2012/ 
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ombudsman’s proposal of an ex gratia payment.’ All these cases concerned 
staff-related disputes. It is not certain whether the EEAS/Commission will 
approach cases of alleged violations of the human rights of third party indivi- 
duals in the same manner. 

If no friendly solution is found — either because it is impossible or inap- 
propriate considering the circumstances of the case, or because the ombuds- 
man’s proposal for a friendly solution is rejected — the ball is again in the 
ombudsman’s court. If the ombudsman finds that there has been no malad- 
ministration, or that “no further inquiries are justified,” he or she may close 
the case with “a decision setting out findings.”!°° This may amount to declara- 
tory relief, depending on the contents of the decision. 

Alternatively, the ombudsman may conclude that maladministration has 
occurred, and “make[s] any appropriate recommendation(s)” to the body con- 
cemed, which is obliged to respond with a detailed opinion within three 
months.” If the ombudsman, after reading the opinion of the body concerned 
and any comments from the complainant, considers that the maladministration 
has not been eliminated, the inquiry will be closed with a decision setting out 
definitive findings.'%? This amounts to declaratory relief, but the findings “are not 
legally binding and do not create enforceable rights.”°°° The only thing the 
ombudsman is empowered to do by way of enforcement is to submit a report to 
the European Parliament, which may potentially pursue the matter through 
political channels.*” 

The European Ombudsman, in other words, lacks the authority to issue legally 
binding decisions. Yet, despite the lack of legally binding authority, it must be 
emphasized that EU institutions and bodies generally follow the 


DK (June 4, 2015). See also Recommendation in case OI/13/2014/]F (September 23, 2016), 
where the aggrieved individual refused to accepta friendly settlement suggested by the EEAS. 
The ombudsman then recommended that the EFAS should pay to the complainant triple the 
amount of what initially offered. 
"95 Decision of the European Ombudsman closing his inquiry into complaint 532/2011/(FOR)CK 
against the EEAS (May 2, 2013) para 42. 
Implementing Provisions article 6.2. This appears to be a spiritual successor to the closing of 
a case with critical remarks, as was a possible outcome under article 7 of the Implementing 
Provisions in force prior to September 2016. Further inquiries are not justified if it is no longer 


196 


possible to eliminate the instance of maladministration, or if the maladministration has no 
general implications. See also Alexandros Tsadiras, “The Ombudsman” in Paul Craig, EU 
Administrative Law (2nd ed., OUP 2012) 752. 

Implementing Provisions article 6.3; Statute of the European Ombudsman article 3(6). 
Implementing Provisions article 5.3. 

‘99 Implementing Provisions article 7.1. See also Statute of the European Ombudsman article 3(7). 
*°° 'Tsadiras, “The Ombudsman” (n 158) 809. 

Statute of the European Ombudsman article 3(6)-(7); Implementing Provisions 
article 7.2-7.3. 
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recommendations of the ombudsman.*™ This is not enough to satisfy the require- 
ments under the right to remedy, however; for that to occur, it is necessary to have 
the power to issue legally binding decisions.** 

Primarily for this reason — but also due to the lack of direct access — the 
ombudsman fails to fulfill the requirements posed by the right to remedy. It is 
thus nota sufficient accountability mechanism when viewed in isolation but it 
may be a useful piece in a larger puzzle. In particular because it provides an 
indirect or informal avenue for complaints that may result in declaratory relief 
and possibly an ex gratia payment of compensation. 


4.4.5 Summary 


When considered separately, neither the CJEU nor the European Ombudsman 
lived up to the normative yardsticks proposed in Chapter 3 (section 3.3.2) in the 
context of CSDP missions. ‘The CJEU is inaccessible, and the ombudsman does 
not provide direct access nor legally binding outcomes. Even when considered 
in combination, as a system of accountability mechanisms, they are inadequate 
due to the fact that their insufficiencies are overlapping. 

The question in the following is thus whether domestic courts can fill the 
accountability gaps left by the CJEU and the ombudsman, by providing aggrieved 
individuals access to a process that may result in a legally binding outcome. If so, 
the overall system of accountability mechanisms may still be adequate. 


4.5 DOMESTIC COURTS 


Domestic courts may potentially serve as IO accountability mechanisms. But, 
since the issue at hand is the Union’s own responsibility — not that of a troop- 
contributing or otherwise cooperating member state — there are several obsta- 
cles that come in the way of effective accountability. 


4.5.1 Access 


4.5.1.1 Jurisdictional Immunity before Domestic Courts 
in the Mission Area 


The jurisdictional immunity of the EU from the domestic courts in the 
mission area is normally ensured through so-called status agreements, which 
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Tsadiras, “The Ombudsman” (n 158) 810. 
See Chapter 3, section 3.3.2.4. 
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are agreed with host states before CSDP missions are deployed. There are two 
types of such agreements: Status of Forces Agreements (SOF As), for military 
missions, and Status of Mission Agreements (SOMAs), for civilian missions. 
Model texts have been drawn up for both types,*°* with identically worded 
provision providing for absolute jurisdictional immunity of CSDP missions — 
that is “immunity from every form of legal process.”* 

The two CSDP missions selected for closer study enjoy such absolute jurisdic- 
tional immunity. The immunity provision from the model SOFA is repeated 
unchanged in the SOFAs applicable to NAVFOR Atalanta.°° For EULEX 
Kosovo, the situation is slightly more complex, due to the undetermined status 
of Kosovo and the fact that the UN Mission in Kosovo (UNMIK) exercised 
governmental authority in Kosovo by virtue of UN Security Council resolution 1244 
(1999) when EULEX Kosovo was established.*°7 Instead of concluding a SOFA, 
UNMIK extended its privileges and immunities to EULEX Kosovo.%* The 
jurisdictional immunity thus afforded EULEX Kosovo is absolute (“from any 
legal process”). 

Consequently, there is no access to the domestic courts in the mission area. 


209 


4.5.1.2 The Lack of Jurisdictional Immunity before the Courts 
of EU Member States 


The Union is a rare example of an organization whose constituent treaties 
explicitly allow for suits against it in the domestic courts of its member states, 
subject to certain conditions.”° TFEU article 274 provides: 


*°4 EU model SOFA (May 18, 2005) EU Council Doc 8720/05; EU model SOMA (June 27, 
2005) EU Council Doc 10564/05. 

*°5 EU model SOFA article 5(3); EU model SOMA article 5(3). 

Agreement between the European Union and the Republic of Djibouti on the status of the 

European Union-led forces in the Republic of Djibouti (adopted January 9, 2009) [2009] OJ 

L33/43 article 5(2); Agreement between the European Union and the Somali Republic on the 

status of the European Union-led naval force in the Somali Republic in the framework of the 

EU military operation Atalanta (adopted December 31, 2008) [2009] OJ L1o/2g article 5(3); 

Agreement between the European Union and the Republic of Seychelles on the status of the 

European Union-led forces in the Republic of Seychelles in the framework of the EU 

military operation Atalanta (adopted November 10, 2009) [2009] OJ L323/14 article 5(3). 

For an overview of UNMIK, see Carsten Stahn, The Law and Practice of International 

Territorial Administration: Versailles to Iraq and Beyond (CUP 2008) 308-332. 

208 UNMIK/REG/2000/47; UNMIK Executive Decision 2008/36. See Spernbauer (n 77) 354. 

*°9  UNMIK/REG/2000/47 section 3.1. 

Ramses A Wessel, “Immunities of the European Union,” International Organizations Law 

Review, 10 (2014), 395, 401. 
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Save where jurisdiction is conferred on the Court of Justice of the European 
Union by the ‘Treaties, disputes to which the Union is a party shall not on that 
ground be excluded from the jurisdiction of the courts or tribunals of the 
Member States. 


This article reflects the idea that “the guardians of [the EU] legal order and the 
judicial system of the European Union are the Court of Justice and the courts 
and tribunals of the Member States.”*" When CJEU jurisdiction is lacking, the 
domestic courts of the EU member states still retain their duty to ensure the 
application of and respect for Union law.** 

Since the CJEU lacks jurisdiction over CSDP missions, as demonstrated in 


213 


section 4.3.1, TFEU article 274 should in principle apply.” Jurisdictional 
immunity will hence not prevent individuals from bringing claims before 
domestic courts in connection with CSDP missions — even if the Union is the 
named defendant. But, as will be demonstrated in the following, other obsta- 
cles may prevent domestic courts from acting as sufficient accountability 


mechanisms in the CFSP context. 


4.5.1.3 Jurisdictional Competence 


The lack of jurisdictional immunity before the courts of EU member 
states raises the issue of which domestic court would be competent to 
adjudicate a case filed against the Union. Since CSDP missions by 
definition take place outside the territory of the EU,"* jurisdiction cannot 
be based on the place where the human rights violation took place. 
Instead, the domestic courts where the Union is headquartered — that is. 
in Brussels, Belgium — appear to be the appropriate fora.”*> But one cannot 
tule out that the domestic courts of other EU member states may find 
themselves competent.”° 


211 


CJEU, Opinion 1/09 Creation of a unified patent litigation system [2011] para 66 (emphasis 
added). 

*2 Ibid. para 68. 

Similarly: Wessel (n 210) 405-406. 

*4 "TEU article 42(1), which provides that CSDP tasks must be performed outside the Union. 
See also Regulation (EU) No 1215/2012 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters [2012] OJ L351/1 articles 4(1) cf 63. 

In the only registered case of this kind, nine Serbian nationals attempted to bring a suit against 
the Union before English courts. However, the case was dismissed due to the lacking 
implementation into English law of the CFSP provisions of the TEU. See UK High Court 
of Justice, Tomanovi¢ et.al. v. the European Union et.al. [2019] EWHC 263 (QB), particularly 
para 78. 
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In some EU member states there may also be certain admissibility rules or 
doctrines of nonjusticiability.”” A well-known example is the French acte du 
gouvernement (act of government) doctrine, but similar doctrines are found in 
the domestic law of several EU member states.”* They are often used to avoid 
judicial scrutiny of foreign policy issues, which are considered to be more 
appropriately addressed by the executive.*? As these doctrines are often 
applied in a flexible manner, virtually as discretionary tools,*° they do not 
constitute an absolute bar to access.” 

It follows from the above that the domestic courts of EU member states are 
potentially accessible. T’o assess the aspects of participation and neutrality, it 
would therefore be necessary to survey the domestic procedural law of EU 
member states. However, as I will demonstrate in the following, the potential 
outcomes of domestic proceedings are so weak that they cannot be regarded as 
sufficient. For this reason, and due to the fact that this study is primarily 
concerned with international law, I will refrain from opening the Pandora’s 
box of domestic procedural law and jump straight to the assessment of 
outcome. 


4.5.2. Outcome 


4.5.2.1 The Potential Obstacle of Foto-Frost (Lack of Annulment Powers) 


One obstacle may be found in the CJEU’s Foto-Frost judgment, where the 
Court held that the domestic courts of EU member states lack the power to 
declare Union acts invalid.*** The only exception is interim measures ordering 
the suspension of a domestic act or administrative measure implementing 
a Union act, provided that a preliminary reference has been made to the 


217 


’ See also, for a more global discussion of the issue, Carla Ferstman, International 
Organizations and the Fight for Accountability: The Remedies and Reparations Gap (OUP 
2017) 132-137. 

8 See the discussion by AG Darmond in CJEU, Case C-241/87 Maclain Watson © Co, Opinion 

of Advocate-General Darmond paras 66-96. 

9 Ferstman (n 217) 132-133; Joni Heliskoski, “Responsibility and Liability for CSDP 

Operations” in Steven Blockmans and Panos Koutrakos (eds.), Research Handbook on the 

EU’s Common Foreign and Security Policy (Edward Elgar 2018). 

Ferstman (n 217) 133. 

Possible bars to access are difficult to access, due to the great variety of substantive and 

procedural rules across the EU member states. This is well illustrated by UK High Court of 

Justice, Tomanovié et.al. v. the European Union et.al. [2019] EWHC 263 (QB), see footnote 216 

and Stian by Johansen, “Suing the European Union in the UK: Tomanovié et. al. y. the 

European Union et. Al.,” European Papers, 4(2019), 345. 

= CJEU, Case 314/85 Foto-Frost [1987] para 15. 
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CJEU.*? In cases that concern CSDP missions, over which CJEU jurisdiction 
is lacking, the Foto-Frost doctrine appears to prevent domestic courts from 
stepping into the CJEU’s shoes.** 

However, there is some uncertainty as to whether Foto-Frost applies to the 
CFSP at all. Some scholars propose that F’oto-Frost should be deemed inap- 
plicable to the CFSP since it is premised on the possibility of making 
a reference to the CJEU.**> Others argue that because the CFSP is now 
integrated into Union law, rather than being a separate pillar, regular Union 
law rules on the competences of domestic courts must apply (including Foto- 
F rost).2?° The latter seems most convincing, due to the fact that Foto-Frost was 
“not exclusively concerned with the uniformity of EC law, [but also] its 


2722) 


supremacy.”~*7 Divergent practices between domestic courts regarding the 
validity of CFSP decisions could greatly undermine them.”° Thus, “[e] 
xpressly ruling out a Foto-Frost style rule ... would solve the problem of access 


27229 


to a court, but would do so by undermining the supremacy of Union law. 
The conclusion that Foto-Frost does apply to the CF'SP also appears to have 
been (implicitly) lent support by the CJEU in Opinion 2/3 and Rosneft.7° 
Assuming that Foto-Frost does apply, the question is then to what extent 
domestic courts are nevertheless allowed to act as CFSP accountability 
mechanisms under EU law. One potential avenue would be to avoid the 
questions of validity and annulment completely, instead focusing on whether 
the CFR has been breached and, if necessary, award damages.*® This might 


*3 Ibid. para 19 and CJEU, Case C-465/93 Atlanta Fruchthandelsgesellschaft [1995] paras 19-30. 

*4 Likewise: CJEU, Case C-455/14 P H v. Council et al. [2016], Opinion of AG Wahl 

paras 101-102. 

Hillion (n 20) 64-65; Panos Koutrakos, “Judicial Review in the EU’s Common Foreign and 

Security Policy,” International G Comparative Law Quarterly, 67 (2018), 1, 32. See also Craig, 

who finds this solution to be “preferable,” (n 6) 435. 

Alicia Hinarejos, “Judicial Control of CFSP in the Constitution: A Cherry Worth Picking?,” 

Yearbook of European Law, 25 (2006), 363, 371-372; Similarly, Naert, “Responsibility of the 

EU Regarding Its CFSP Operations” (n 154) 331. See also Opinion 2/13 EU Accession to the 

ECHR [2014], View of AG Kokott, para 100. 

“7 Bleddyn Davies, “Segi and the Future of Judicial Rights Protection in the Third Pillar of the 
EU,” European Public Law, 14 (2008), 311, 318. 

=8  CJEU, Case C-455/14 P H v. Council et al. [2016], Opinion of AG Wahl para 102 . But see, 

contra: CJEU, Opinion 2/13 EU Accession to the ECHR [2014], View of AG Kokott 

paras 100-101. 

Davies (n 227) 318 (albeit with reference to the former third pillar, today known as the Area of 

Freedom, Security, and Justice). 

8° CJEU, Opinion 2/3 EU Accession to the ECHR [2014] paras 255-256; CJEU, Case C-72/15 

Rosneft v. Her Majesty’s Treasury et al. [2017] para 67; E:ckes (n 63) 497; Hillion (n 20) 63. 

Naert, “Responsibility of the EU Regarding Its CFSP Operations” (n 154) 331 asserts that this is 

possible, without discussing it further. 
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be a viable path, especially considering that human rights violations by CSDP 
missions will rarely be the result of formal and annullable decisions. However, 
in the rare instance that a CSDP mission violates the human rights of an 
individual through a formal decision, such an approach by a domestic court 
may be regarded as an unlawful circumvention of Foto-Frost. At least if the 
domestic court awards damages because a CFSP decision in itself violated 
human rights laid down in the CFR. Due to the primary law status of the CFR, 
this would be an (implicit) determination of its invalidity.** 

On the other hand, for the vast majority of cases under scrutiny here, where 
the violation does not flow from a specific CFSP decision — but rather from the 
factual conduct of the mission personnel — Foto-Frost would be no obstacle to 
suits in domestic courts. Domestic courts could therefore potentially play 
a role in establishing that the ECHR has been breached and award damages 
where appropriate. So far, domestic courts therefore seem to fill most of the 
accountability gap. 


4.5.2.2 Immunity as an Obstacle for Enforcement 


Domestic courts finding the Union responsible for a human rights violation in 
connection with CSDP missions will have a hard time turning that responsi- 
bility into reality. If the Union refuses to comply with the judgment, domestic 
courts lack powers of enforcement vis-a-vis the Union. This is because, 
although the Union under TFEU article 274 may lack jurisdictional immu- 
nity, there is no similar exception for immunity against enforcement. 
According to TEU/'TFEU Protocol No 7 on the privileges and immunities 
of the Union (‘TEU/'TFEU Protocol No 7) article 1, the Union’s property and 
assets are exempt from “any administrative or legal measure of constraint 
without the authorisation of the Court of Justice.” Given the CJEU’s lack of 
jurisdiction on the merits of the cases under discussion, it cannot have the 
power to authorize enforcement of domestic judgments in the same area.** 
Acknowledging such a power would be tantamount to the CJEU outsourcing 
the areas where it lacks jurisdiction to domestic courts, thus circumventing the 
restrictions placed on the Court in the constituent treaties. It must not be 
forgotten that TFEU article 275(1) is unambivalent in declaring that the C/JEU 
“shall not have jurisdiction” over the CFSP. 


*3 "This line of argument finds support in an a contrario reading of the CJEU’s reasoning in Case 
314/85 Foto-Frost [1987] para 14, where the power of domestic courts to uphold Union acts 
without making a preliminary reference is recognized, because this does not entail “calling 
into question the existence of the [Union] measure” (emphasis added). 

*33 Similarly: Naert, “Responsibility of the EU Regarding Its CFSP Operations” (n 154) 332. 
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Of the few cases where the CJEU has been requested, under TEU/TFEU 
Protocol No 7 article 1, to authorize the serving of an attachment order on the 
Union, none appear to have concerned CFSP matters. In non-CFSP cases — 
usually contractual disputes — the overwhelming majority of requests to serve 
an attachment order on the Union have been rejected by the CJEU.*** In 
deciding upon such requests, the CJEU has held that it is confined to assessing 
whether the attachment order is likely, in view of the effects it has under 
domestic law, to interfere with the proper functioning and the independence 
of the Union. The threshold for interference is low; attachment orders against 
funds allocated to the financing of an EU policy or action may, according to 
the CJEU, hamper the Union’s functioning.**° In practice, this means that 
requests for attachment orders targeting funds will rarely be successful.?3° In 
cases concerning a request for an attachment order, the compatibility of this 
state of affairs with human rights — notably the right to property and the right to 
access to court — was raised as an issue. The Court rejected the human rights 
arguments, stating that the current state of affairs “complies with the rules of 
general international law applicable in the area of the immunity of States and 
international organisations.”**” It follows that, even if the CJEU did have 
jurisdiction to issue attachment orders in CE'SP cases, it is likely that requests 
for attachment orders would be rejected. 

This raises the question of whether enforceability is really necessary for 
domestic courts to be regarded as adequate CSDP accountability mechan- 
isms. Judgments of domestic courts often cannot be enforced against their own 
states either. Yet in the domestic setting they are a branch of government, 
tasked by the constitution of that state to check the other branches, and their 
judgments are legally binding (res judicata). Under the domestic constitutions 
of EU member states the courts are, at least nominally, the equals of the 
executive and the legislative. 


*34 See Koen Lenaerts, Ignace Maselis, and Kathleen Gutman, EU Procedural Law (OUP 2015) 
621, with further references. 

*35 See e.g.,: CJEU, Case C-1/o4 SA Tertir-Terminais de Portugal SA vy. Commission (Order 
of December 14, 2004) [2004] para 14; CJEU, Case C-/oo SA Cotecna Inspection SA 
v. Commission (Order of May 29, 2001) [2001] para 12. See also CJEU, Case 1/88 SA 
Générale de Banque y. Commission (Order of April 11, 1989) [1989] para 13, which upheld 
the principle, although it concluded that an attachment order against “sums owed by the 
European Communities to the Belgian State in respect of rent” did not interfere with the 
Union’s functioning. 

*3°  Lenaerts, Maselis, and Gutman (n 234) 621. 

37 CJEU, Case C-1/o4 SA Tertir-Terminais de Portugal SA v. Commission (Order of December 
14, 2004) [2004] para 12. 
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In contrast, domestic courts of EU member states do not have a similarly 
prominent position in the legal system of the Union. Although they are also 


7238 


“guardians of [the EU] legal order,”**° their guardianship is subsidiary to that 
of the CJEU. Moreover, the domestic courts of EU member states may 
potentially reach conflicting results. The position of domestic courts vis-a-vis 
the Union is, in other words, much weaker than their position vis-a-vis- the 
executive and legislator within their own legal systems. Rather than being the 
decision of one of three branches of government, a final judgment against 
the Union in a domestic court will only be a decision of the judicial branch of 
one of twenty-eight member states. 

To conclude, unenforceable domestic judgments appear to be a rather 
weak outcome. While nominally binding on the Union, as a matter of 
domestic law in one member state, the Union in principle remains free to 
ignore them. Therefore, such domestic judgments cannot be regarded as fully 
capable of preventing a violation, stopping a continuing violation, or affording 
an appropriate remedy to those individuals whose human rights have been 
violated — as the right to remedy requires. 


4.5.3, Summary 


It follows from the above that domestic courts are not a fully sufficient 
accountability mechanism, due to inadequate outcomes. This deficiency 
overlaps at least some of the deficiencies identified above with regard to the 
CJEU and the European Ombudsman. In particular, a common denominator 
of all three mechanisms is that they are not empowered to provide outcomes 
that are clearly legally binding and offer sufficient redress. 

There are no further accountability mechanisms of a general nature to 
assess. But if there are mission-specific mechanisms that fill the remaining 
accountability gaps — notably the lack of sufficient outcomes — the system of 
accountability mechanism applicable to that particular mission could still be 
regarded as sufficient. 


4.6 MISSION-SPECIFIC ACCOUNTABILITY MECHANISMS 


4.6.1 An Overview 


In addition to the accountability mechanisms that are applicable to all CSDP 
missions, there are some mechanisms particular to each mission. In theory, 
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CJEU, Opinion 1/og Creation of a unified patent litigation system |2011] para 66. 
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these may fill the accountability gaps that were left by the general 
mechanisms. 

In the following I assess two mission-specific mechanisms: EKULEX 
Kosovo’s Human Rights Review Panel (HRRP) and the claims procedures 
laid down in the SOFAs relating to NAVFOR Atalanta. These are the only 
mission-specific mechanisms applicable to the two missions. ‘The SOFA 
claims procedures are typical for CSDP missions. ‘The HRRP, on the other 
hand, is a type of accountability mechanism only found within EFULEX 
Kosovo. Moreover, EULEX Kosovo has established a third party liability 
insurance scheme, which is supposed to deal with claims for financial 
compensation.**? However, since a simple insurance scheme manifestly fails 
to qualify as an accountability mechanism under the conditions posed in 
Chapter 4, it will not be addressed.™° 


4.6.2, NAVFOR Atalanta’s SOFA Claims Procedure(s) 


In this section I assess the claims procedure established under the SOFAs 
concluded with three states in the NAVFOR Atalanta mission area. Similar 
agreements are usually also concluded for civilian missions (Status of Mission 
Agreements, SOMAs). But as mentioned in section 4.5.1.1, no such agreement 
exists for HULEX Kosovo." In the following I therefore only assess the SOFA 
claims procedures applicable to NAVFOR Atalanta. 

In the context of NAVFOR Atalanta, the Union has entered into three 
SOFAs with states in the area of operation; one each with Somalia, the 
Seychelles, and Djibouti.** Like all other SOFAs concluded by the Union, 


*39 Venice Commission, “Opinion on the existing mechanisms to review the compatibility with 
human rights standards of acts by UNMIK and EULEX in Kosovo” ( December 21, 2010) CoE 
Doce CDL-AD(2010)051 paras 66-67. 

*4° Insurance schemes are comparable to hat-in-hand negotiations with the power-wielder itself. 
It is thus not a distinct mechanism that, following predetermined rules of procedure, applies 
law and render decisions. See also Chapter 3, section 3.1. 

*" This reveals a limitation on access that is applicable to SOFAs generally; that they are 
concluded with individual states ad hoc. Unless a SOFA has been agreed, there is no access. 
Moreover, access is lost when the mission and its SOFA agreement(s) are terminated, see 
Aurel Sari, “Status of Forces and Status of Mission Agreements under the ESDP: The EU's 
Evolving Practice,” European Journal of International Law, 19 (2008), 67, 95. 

*" Agreement between the European Union and the Somali Republic on the status of the 
European Union-led naval force in the Somali Republic in the framework of the EU military 
operation Atalanta (adopted December 31, 2008) [2009] OJ Lio/a2g article 13(2), in the 
following referred to as the “Somalia SOFA”; Agreement between the European Union 
and the Republic of Seychelles on the status of the European Union-led forces in the 
Republic of Seychelles in the framework of the EU military operation Atalanta (adopted 
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they are based on a model text.“ Each of the three SOFAs contain adapta- 
tions to the model text — some more significant than others. For the sake of 
clarity, I will nevertheless begin by outlining the procedures under the Model 
SOFA first, before I turn to the individual deviations in the three SOFAs 
concluded under the auspices of NAVFOR Atalanta. 

The key provision of the Model SOFA is article 15, which concerns 
“[c]laims for death, injury, damage and loss.” It establishes procedures for 
both the submission and settlement of claims. It also sets out a general restric- 
tion ratione materiae: the CSDP mission “shall not be liable for any damage to 
or loss of civilian or government property which are related to operational 
necessities or caused by activities in connection with civil disturbances or 
protection of [the mission].”*++ 

With regard to the submission of claims, article 15(2) provides that claims 
may only be submitted “via the competent authorities of the [state party], as far 
as claims brought by legal or natural persons from the [state party] are 
concerned.”*#° The latter constitutes a restriction ratione personae, in the 
sense that only the nationals of the state party to the SOFA may submit claims. 
The wording of the first part of this provision, while unclear, appears to 
establish a system akin to diplomatic protection rather than giving individuals 
direct access to the claims procedure — an issue I will soon come back to. 

The procedure for the settlement of claims, set out in article 15(2)-(4) has three 
steps. First, attempts shall be made at settling the claim amicably through 
negotiations.*° It is apparently at this stage most claims are settled in practice.47 
Ifan amicable settlement cannot be reached, the second step is to involve a claims 
commission composed of an equal number of representatives of the CSDP 
mission and the host state, which may settle claims by common agreement.* If 
there is still no settlement, the third and final step is, if it exceeds a certain monetary 
value (in the model SOFA the threshold is set at HUR4o0,000), to refer the claim to 


an arbitral tribunal.*? All other claims are left to be settled by diplomatic means.*° 


November 10, 2009) [2009] OJ L323/14, in the following referred to as the “Seychelles SOFA”; 
Agreement between the European Union and the Republic of Djibouti on the status of the 
European Union-led forces in the Republic of Djibouti (adopted January 5, 2009) [2009] OJ 
L33/43, in the following referred to as the “Djibouti SOFA.” 

8 EU model SOFA (May 18, 2005) Council Doc 8720/05. 

“4 Ibid. article 15(1). 

“5 Ibid. article 15(2). 

46 Tbid. article 15(2)-(3). 

“47 Interview EUCSDP-01; Interview EUCSDP-03; Interview EUCSDP-os. 

+8 EU model SOFA (May 18, 2005) Council Doc 8720/05 article 15(3). 

“9 Tbid. article 15(4). 

*° — Tbid. article 15(4)(a). 
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If one interprets the vague wording of article 15(2) identified just above in 
light of the procedure for settlement of claims, it becomes clear that the system 
established is comparable to diplomatic protection. In other words, indivi- 
duals may only access the SOFA claims procedure by the grace of their state of 
nationality. It is thus also their state of nationality that conducts settlement 
negotiations both in the first and second step, and which must decide whether 
to initiate an arbitration if no settlement is found, or continue pursuing the 
claim through diplomatic means. 

This diplomatic protection-like structure is a serious limitation on access 
and participation. Individuals essentially lack a proper right to bring a claim if 
their state of nationality decides against forwarding it to the CSDP mission. 
Moreover, it is far from certain that the interest of individual victims of human 
rights violations and mission host states align. Already on these grounds, the 
SOFA claims mechanism appears insufficient as an accountability 
mechanism. 

But there are further weaknesses. The SOFA with Somalia deviates signifi- 
cantly from article 15 of the Model SOFA. All traces of formal dispute resolu- 
tion are removed, and claims shall instead be settled exclusively by diplomatic 
means.’ There is thus no access to a proper accountability mechanism. ‘The 
other two NAVFOR-related SOF As, with the Seychelles and Djibouti, are 
closer to the model text, but both contain significant adaptations. ‘The 
Seychelles SOFA contains a provision precluding all claims for “damage to 
or loss of civilian or government property which are caused by action taken by 
EUNAVFOR in the exercise of official functions or caused by activities in 
connection with civil disturbances or protection of EUNAVFOR.”*® This is 
an even broader ratione materiae limitation than that in article 15 of the Model 
SOFA and appears to preclude virtually all claims that could plausibly arise as 
a result of human rights violations. In stark contrast, the Djibouti SOFA 
article 15 completely omits the operational necessity limitation found in 
article 15(1) of the Model SOFA. 

The spatial scope of the SOFAs is a further restriction. The SOFAs with 
Somalia, Djibouti, and the Seychelles apply only within the territory of the 
state parties, which is defined as also including their territorial waters.** The 
spatial scope of these agreements thus only extends to their territorial waters. 
A mission like NAVFOR Atalanta may commit human rights violations on the 
high seas, where the SOF As do not apply. 


*5! Somalia SOFA article 13(2). 
*5° Seychelles SOFA article 15(1). 
*53 Somalia SOFA article 1(2); Djibouti SOFA article 1(2); Seychelles SOFA article 1(2). 
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When all these restrictions are considered together, it becomes apparent 
that the access to SOFA claims procedures is illusory — even if one leaves aside 
the diplomatic protection-like form of claims submission. Somali nationals, 
who constitute the overwhelming majority of those present in the mission 
area, are utterly precluded from availing themselves of SOFA claims proce- 
dures. Djibouti nationals have access in theory, but only in respect of claims 
arising from incidents within their territorial waters (or territory), a very minor 
area in one corner of the mission’s area of operations. Nationals of the 
Seychelles only have access in respect of claims that can pass the strict ratione 
materiae limitation mentioned above, and which arise from incidents within 
their territorial waters (or territory), which is situated far away from where 
operative activities of NAVFOR Atalanta usually take place. 

Consequently, there can be no doubt that the SOFA claims procedures 
applicable in the context of the NAVFOR Atalanta mission are insufficient. It 
is therefore unsurprising that, so far, not a single claim against a military 
CSDP mission has ever made it even to step two of the procedure, the claims 
commission.*>+ 

I have concluded that the accountability mechanisms applicable to all 
CSDP missions are insufficient, in particular with regard to outcomes. 
Since the only NAVFOR Atalanta-specific accountability mechanism is inac- 
cessible, and thus also insufficient, the entire system of accountability 
mechanisms applicable to the NAVFOR Atalanta mission fails to live up to 
the normative yardsticks developed in Chapter 3, section 3.3.2. 


4.6.3 EULEX Kosovo’s Human Rights Review Panel 


When EULEX Kosovo was established, the risk that the mission could cause 
human rights violations was well recognized. Its predecessor, UNMIK, had 
been fiercely criticized for having an inadequate system of human rights 
accountability.*° In face of this criticism, UNMIK established a Human 
Rights Advisory Panel — an accountability mechanism of the inspection and 


*+ Frederik Naert, “European Union Common Security and Defence Policy Operations” in 
André Nollkaemper and Ilias Plakokefalos (eds.), The Practice of Shared Responsibility in 
International Law (CUP 2017) 689. 

5 See, in particular, Venice Commission, “Opinion on Human Rights in Kosovo: Possible 
Establishment of Review Mechanisms” (October 11, 2004) Cok; Doc CDL-AD(2004)033. See 
also: Stahn (n 207) 326-328; Remzije Istref, “The Case of the United Nations Interim 
Administration in Kosovo (UNMIK)” in Jan Wouters et al. (eds.), Accountability for 
Human Rights Violations by International Organisations (Intersentia 2010) 366-367 (both 
with further references). 
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review panel type — to examine complaints of alleged human rights violations 
committed by UNMIK. 

Shortly after EULEX Kosovo was fully operational, the Human Rights 
Review Panel (HRRP) was established. It is tasked with reviewing complaints 
from individuals claiming to be the victim of human rights violations by 
EULEX Kosovo.*° The HRRP is a spiritual successor to the UNMIK 
Human Rights Advisory Panel and thus also an accountability mechanism 
of the inspection and review panel type.*” 

For inexplicable reasons the document constituting the HRRP — the 
so-called “Accountability Concept” — forms part of the Operational Plan 
for EULEX Kosovo, which is a restricted (i.e., nonpublic) decision by the 
EU Council.*5* The accountability concept is thus only available through 
secondary sources, such as the Rules of Procedures of the HRRP,*? its 


260 


Annual Reports,”’° and its decisions. Despite the lack of access to an impor- 


tant legal source, it is therefore still possible to assess the sufficiency of the 
HRRP as an accountability mechanism. 


4.6.3.1 Access 


The HRRP has an inclusive jurisdiction ratione personae. Complaints may be 
filed by “any person other than EULEX Kosovo personnel.”*” Moreover, 


262 


there are no real limitations ratione loci nor temporis.*”* Its jurisdiction ratione 


Spernbauer (n 77) 369. 

*57 See Chapter 3, section 3.2.4. 

Venice Commission, “Opinion on the existing mechanisms to review the compatibility with 
human rights standards of acts by UNMIK and EULEX in Kosovo” (December 21, 2010) CoE 
Doc CDL-AD(2010)051 para 53 (footnote 17); Human Rights Review Panel, “Annual Report 
2017” (March 19, 2018) 5 (footnote 1) <http://hrrp.eu/docs/HRRP%20Annual%20Report%20 
2017.pd> accessed October 10, 2019. See also the partially declassified Opinion of the EU 
Council Legal Service, “Draft accountability concept paper proposing the setting up of 
a human rights review panel for EULEX Kosovo — Applicable law and other legal questions” 
(October 9, 2009) EU Council Doc 14269/o9. 

*59 “Rules of Procedure of the FULEX Human Rights Review Panel” (2019) <https://hrrp.eu/d 
ocs/RULES%200F%20PROCEDURE%20HRRP%20(15 %20January%202019).pdf> 
accessed October 10, 2019. In the following referred to as the “HRRP Rules of Procedure 
(2019).” 

See e.g.: Human Rights Review Panel, “Annual Report 2015” (March 10, 2016) 8-9 and 23-24 
<www.hrrp.eu/docs/HRRP%20Annual%20Report%202015.pdf> accessed October 10, 2019; 
Human Rights Review Panel, “Annual Report 2017” (March 19, 2018) 5, 21, 23, and 37-38 
<http://hrrp.eu/docs/HRRP%20Annual %20Report%202017.pd> accessed October 10, 2019. 
261 HRRP Rules of Procedure (2019) Rule 25(1). 

2 According to HRRP Rules of Procedure (2019) Rule 25(2), its jurisdiction extends to “alleged 
human rights violations that occurred after 9g December 2008 in Kosovo.” 
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materiae is also quite broad. The HRRP may deal with cases alleging violations 
of the rights laid down in the ECHR, the six core UN human rights treaties 
covenants, and the Universal Declaration of Human Rights. In practice, 
though, it is the ECHR and ICCPR that are of particular importance to the 
HRRP.*°3 Two rules regarding its jurisdiction ratione materiae pose some 
restrictions, however. 

First, the alleged human rights violation must have been committed “by 
EULEX Kosovo in the conduct of its executive mandate.”*°+ As demonstrated 
in section 4.2.4, it is when acting in executive mode that HULEX Kosovo is in 
particular capable of violating human rights — that is when complementing or 
substituting Kosovo authorities in the justice, police, and customs sectors. 
However, it is not completely unthinkable that EULEX Kosovo staff tasked 
with monitoring, mentoring, and providing advice may commit (ultra vires) 
acts that may constitute human rights violations. 

The Zahiti case may serve as an example. It concerned a parking dispute, 
which escalated so far that an EULEX police officer — who was working in the 
monitoring, mentoring, and advice division — drove his car toward the com- 
plainant, hit her and injured her leg,265 Interestingly, the HRRP found that it 
had jurisdiction over the incident since EULEX Kosovo could be held 
responsible also for ultra vires acts of its agents, and because the Panel 
considered it “irrelevant whether he worked for one particular department of 
within EKULEX or another. This is a matter of internal organization that 


726 


cannot affect third party claimants.”*°° This suggests that the jurisdictional 
limitation ratione materiae to violations caused “in the conduct of [EULEX 
Kosovo’s| executive mandate” is of even less significance than its wording 
suggests. Indeed, in the Zahiti case, EULEX was eventually found not to be 
responsible for the injury under ECHR article 8 because “the act in question 
did not have a close enough connection with the official function of the 
EULEX police officer.”*°? The HRRP’s jurisdiction ratione personae in 


other words extended further than the rules of attribution. 


3 See e.g.: HRRP, Pajaziti v. EULEX (Inadmissibility decision, April 9, 2014) Case 2013-25 
para 13; HRRP, Zahiti v. EULEX (Decision and findings, February 4, 2014) Case 2012-14 
para 22. 

64 HRRP Rules of Procedure (2019) Rule 25(1). 

*65 HRRP, Zahiti v. EULEX (Decision and findings, February 4, 2014) Case 2012-14 paras 7-10. 

266 HRRP, Zahiti v. EULEX (Admissibility decision, June 7, 2013) Case 2012-14 paras 33 and 36. 

°67  HRRP, Zahiti v. EULEX (Decision and findings, February 4, 2014) Case 2012-14 para 82. But 
it did find the claim arguable and concluded that EULEX was responsible for not providing 
the victim with access to an effective remedy that could have awarded compensation, see 
ibid. paras 65-81. 
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Second, HRRP lacks jurisdiction ratione materiae over judicial proceedings 
before the courts in Kosovo.*°° This restriction has been the subject of many 
HRRP decisions, due to the important role FULEX Prosecutors and FULEX 
Judges have played and are playing in the Kosovo justice system. The HRRP 
has consistently applied a human rights friendly, and thus narrow, interpreta- 
tion of this restriction. Notably, the HRRP asserts jurisdiction over KULEX 
Prosecutors during the pre-trial investigations: 


the actions of a EULEX prosecutor taken while examining a case are part of 
the executive mandate of the EULEX Kosovo and therefore fall within the 
ambit of the Panel’s mandate as long as no indictment has been filed with 


: : 26 
a court competent to examine the merits of a case.*”” 


On the other hand, HRRP has no jurisdiction over Kosovo courts — regardless 
of whether the proceedings or judgment complained of was administered by 


270 


a panel with a majority of EULEX Judges.*”° Numerous complaints have been 
found inadmissible on this ground, despite the narrow interpretation of 
“Judicial proceedings” favored by the HRRP. Yet it is submitted that this 
does not render the HRRP an insufficient accountability mechanism. First, 
cases handled by EULEX judges may be appealed to the Kosovo Supreme 
Court, which thus serves as an alternative remedy. Second, and more funda- 
mentally, it is unclear to what extent the conduct of EULEX Judges, who are 
integrated into the Kosovo judiciary, can be attributed to EULEX Kosovo. It 
might have been preferable that, instead of carving the Kosovo judiciary out of 
its jurisdiction, this issue had been left to the HRRP. But, on balance, this 
restriction is so insignificant that it carries little weight when assessing the 
sufficiency of the HRRP as an accountability mechanism. 

With regard to admissibility, there are no particularly restrictive criteria. 
Complaints must be filed in writing within six months of the alleged human 
tights violation.*” In itself this does not appear particularly restrictive. 
Moreover, this admissibility criterion has been leniently practiced. For exam- 
ple, in the case of Sadiku-Syla v. EULEX, the complainant alleged that 


268 HRRP Rules of Procedure (2019) Rule 25(1). 

269 HRRP, Thaqi v. EULEX (Decision September 14, 2011) Case 2010-02 para 64. See also e.g.: 
HRRP, Thomas Rtische vy. EULEX (Decision and findings, January 11, 2017) Case 2013-12 
para 54; HRRP, Z v. FULEX (Inadmissibility decision, April 10, 2013) Case 2012-06 paras 31— 
34; HRRP, Tomé Krasniqi v. FULEX (Inadmissibility decision, May 27, 2014) Case 2014-04 
paras 15-16. 

*7° See e.g.: HRRP, Tomé Krasniqi v. EULEX (Inadmissibility decision, May 27, 2014) Case 2014- 
o4 para 14; HRRP, Rexhepi v. EULEX (Inadmissibility decision, March 20, 2012) Case 2011-23 
para 36. 

*7" HRRP Rules of Procedure (2019) article 25(3). 
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EULEX Kosovo had violated — and continued to violate — her rights under the 
procedural limb of ECHR articles 2 and 3 because of undue delays in an 
investigation led by EULEX prosecutors.*”* Even though the case had been 
dormant for several years, the HRRP found the application to be timely 
because “the Panel consider[ed] that the complainant might have had 
a good faith basis to believe (albeit wrongly) that the case was still being 
investigated during this period of time.”*”? 

To conclude, there are no restrictive legal limitations on access. The HRRP 
has also proven to be a quite popular accountability mechanism, with close to 
200 complaints filed in its first eight years of operation.*”* But, according to the 
HRRP, there is still a general lack of awareness and knowledge of its mandate, 
procedures, and operations in the mission area.*”° T’o address this, the HRRP 
has been conducting an outreach campaign, which has included meetings 
with local government and civil society, advertising on T'V and radio, and the 


establishment of a Facebook page.*”° 


4.6.3.2 Participation 


Complainants participate as parties before the HRRP. They may present their 
view of the case and any documentary evidence along with the complaint.*”” 
After the Head of Mission of EULEX Kosovo has submitted written observa- 
tions on the complaint, the complainant is invited to submit any further 
observations.?”> The HRRP then decides on the admissibility of the com- 
plaint, after which there may be further rounds of written and — if the panel 
finds that “the complaint cannot be reviewed merely on the basis of written 
submissions” — also oral proceedings.*”? 

In other words, complainants have ample opportunities to express their 
views. The HRRP also communicates clearly to the complainants that their 


*7 HRRP, Sadiku-Syla v. EULEX (Admissibility decision, September 29, 2015) Case 2014-34. 

*73 Ibid. para 47. 

*7+ Human Rights Review Panel, “Newsletter No 18” (June 30, 2019) 6 <https://hrrp.eu/docs/ 
newsletters/HRRP%20News%2018%20English%20GM.pd&> accessed October 10, 2019. 

*75 Human Rights Review Panel, “Annual Report 2017” (March 19, 2018) 21 <http://hrrp.eu/docs/ 

HRRP%20Annual%20Report%202017.pdf> accessed October 10, 2019. 

Ibid.; Human Rights Review Panel, “Annual Report 2015” (March 10, 2016) 7, 24-26, and 

50-53 <www.hrrp.eu/docs/HRRP%20Annual%20Report%202015.pd> accessed October 10, 

2019 . 

*77 HIRRP Rules of Procedure (2019) Rule 26. 

278 HRRP Rules of Procedure (2019) Rule 30(2). 

*79 HRRP Rules of Procedure (2019) Rule 33. 
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voices are heard. Its decisions are well reasoned, and they always present and 
‘ . 280 
engage with the arguments of the complainants. 


4.6.3.3, Neutrality 


Recall that neutrality is achieved when there is a sufficient level of indepen- 
dence and impartiality. The HRRP is a completely independent organ within 
EULEX Kosovo." Institutionally speaking, it is therefore clearly indepen- 
dent. With regard to the panel members there are, however, imperfections 
both with regard to independence and impartiality. 

First, the composition of the panel arguably provides some reason for con- 
cern. ‘Two of the three panel members are selected on the basis of an interna- 
tional call for applicants, while the third shall be an EULEX judge.** The 
rational behind having an EULEX judge on the HRRP is not readily apparent 
but it may be to increase the knowledge of local issues within the panel. While 
such knowledge is undoubtedly useful, it remains that the EULEX judge is 
a staff member of the mission the HRRP is supposed to hold to account, with 
obligations of loyalty toward that mission. Direct conflicts of interest may be 
prevented thanks to the functioning procedures for recusal**} but there is still 
some room for doubt as to the impartiality of the EULEX judge. 

Second, there are grounds for concern about whether the appointment 
procedures for the three members of the HRRP sufficiently protect the panel’s 
independence from EULEX Kosovo. Panel members are appointed by the 
Head of Mission for a period of “not less than one year,” and reappointment is 
possible.**4 This is an unusually short period in comparison to what is the case 
with other human rights accountability mechanisms. It would be preferable if, 
as suggested by the Venice Commission, “the length of the initial mandate of 
the panel members [was] extended automatically within the limits of the 


28° The formal requirements for reasoning are laid down in HRRP Rules of Procedure (2019) 


Rule 35. 

2% HRRP Rules of Procedure (2019) Rule 3. 

“Rules of Procedure of the EULEX Human Rights Review Panel” (2013) <http://hrrp.eu/docs/ 
Rules%200f%20Procedure%20HRRP%2015%20January%202013.pdf> accessed October 10, 
2019 Rules 3-4. Since the 2018 restructuring, which ended the executive part of mission, the 
third member is a member of the FULEX Kosovo Monitoring Pillar with judicial experience, 
see HRRP Rules of Procedure (2019) Rules 3-4. 

>83 HRRP Rules of Procedure (2019) Rule 12. See also HRRP, Lazic v. EULEX (Inadmissibility 
decision, November 23, 2011) Case 2011-24 para 2, where a panel member recused herself in 
a case concerning the proceedings before the court where she was concurrently serving as 
a EULEX judge. 

“84 HRRP Rules of Procedure (2019) Rule 4. 
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mandate of EULEX.”**5 The short periods of appointment — combined with 
the fact that they are appointed by the Head of Mission of EULEX Kosovo**° 
and may be reappointed — may make the panel members less inclined to find 
that human rights violations have been committed.?°7 

In sum, there are a couple of imperfections that give rise to concern about 
the independence and impartiality of the HRRP, or, more precisely: its 
members. But, at least for an outside observer, this does not appear to have 
affected the actual work of the HRRP. A review of its case law reveals 
a progressive approach, with no traces of fear of dismissal or undue influences. 


For example, the HRRP has found violations in several cases where the Head 


of Mission argued that the panel lacked jurisdiction.?** 


4.6.3.4 Outcome 


The HRRP’s remedial powers are limited to determining whether a human 
rights violation occurred, and to making nonbinding recommendations for 
remedial action.**? This is as expected for inspection and review panels, of 
which the HRRP is an example,*°° with one exception: the HRRP is legally 
precluded from recommending financial compensation.” 

Although its recommendations are nonbinding, the HRRP has taken steps 
to ensure compliance by following up the implementation of its 
recommendations.*”* As part of this follow-up procedure, the HRRP will 


85 Venice Commission, “Opinion on the existing mechanisms to review the compatibility with 


human rights standards of acts by UNMIK and EFULEX in Kosovo” (December 21, 2010) CoF. 

Doc CDL-AD(2010)o051 para 62. 

In selecting the EULEX judge panel member, consultations are held with the President of 

the Assembly of FULEX judges. See “Rules of Procedure of the EULEX Human Rights 

Review Panel” (2013) <http://hrrp.eu/docs/Rules%200f%20Procedure%20 HRRP%2015%20) 

anuary%202013.pdf> accessed October 10, 2019 Rule 4. Following the 2018 restructuring, 

consultations are instead held with the Head of the Monitoring Pillar, see HRRP Rules of 

Procedure (2019) Rule 4(3). 

See, on such tendencies among international judges, Erik Voeten, “International Judicial 

Independence” in Jeffrey L Dunoff and Mark A Pollack (eds.), Interdisciplinary Perspectives 

on International Law and International Relations (CUP 2012) 433-434, with further 

references. 

88 See e.g. HRRP, Sadiku-Syla vy. EULEX (Admissibility decision, September 29, 2015) Case 
2014-34 cf. HRRP, Sadiku-Syla vy. EULEX (Decision and findings, October 19, 2016) Case 
2014-34; HRRP, Zahiti v. EULEX (Admissibility decision, June 7, 2013) Case 2012-14. cf. 
HRRP, Zahiti y. EULEX (Decision and findings, February 4, 2014) Case 2012-14. 

89 HRRP Rules of Procedure (2019) Rule 34. 

*9° See Chapter 3, section 3.2.4. 

°*  HRRP, Zahiti v. EULEX (Decision and findings, February 4, 2014) Case 2012-14 para 66. 

* HRRP Rules of Procedure (2019) Rule 45bis. 
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take a decision where it determines whether its recommendation have been 
implemented.*” If it concludes that the recommendations have not been 
(fully) implemented, the HRRP will again recommend the Head of Mission 
of EULEX Kosovo to implement its decision on the merits.*?+ Following such 
a decision on implementation, the case may be closed,” or the panel may 
keep the case open and continue following up on implementation.?°° 

The HRRP is, in other words, able to put some pressure on EULEX Kosovo. 
But it remains the case, all the same, that its decisions — including those on 
implementation — are nonbinding. When assessed against the normative 
yardsticks for outcome,” this lack of legally binding decisions renders the 
HRRP’s outcomes insufficient. Moreover, it is inconsistent with the right to 
remedy that the HRRP lacks the power to even recommend monetary 
compensation.*9* That being said, the HRRP should not be dismissed too 
easily.*°? In most cases the HRRP’s recommendations appear to be imple- 
mented by EULEX Kosovo. Individuals may thus in practice attain useful 
outcomes, even though EULEX Kosovo is in principle free to disregard the 
HRRP’s recommendations. 


4.6.4. Summary 


The HRRP has some potential as an accountability mechanism but does not 
fulfill all the requirements set out in Chapter 3. While it scores very well on 
access and participation, there is room for improvement with regard to neu- 
trality. Yet the main weakness of the HRRP is that it lacks the power to issue 
legally binding decisions. This is typical of inspection and review mechan- 
isms, and a feature they have in common with the European Ombudsman. 
And, like the ombudsman, the HRRP appears to have the legitimacy and 
respect needed for its recommendations to be followed in most cases. Victims 
of human rights violations attributable to EULEX Kosovo may, in other words, 
attain a positive outcome by bringing a complaint before the HRRP. But there 
is no guarantee of anything more than declaratory relief —the Head of Mission 


*93 FIRRP Rules of Procedure (2019) Rule 45bis(2). 

*94 See e.g. HRRP, W v. EULEX (Decision on the implementation, November 26, 2013) Case 
2011-07. 

*9 See e.g. HRRP, Y.B. v. EULEX (Decision on implementation, January 10, 2017) Case 2014-37. 

29° See HRRP, X and us other complainants v. EULEX (Second decision on implementation, 
January 10, 2017) Case 2011-20. 

*97 See Chapter 3, section 3.3.2.4. 

°98 Spernbauer (n 77) 370. 

*99 Likewise: ibid. 
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of EKULEX Kosovo may in principle refuse to follow the HRRP’s 
recommendations. 

It follows that the HRRP is unable to completely fill the accountability gap 
left by the general CSDP accountability mechanisms. Consequently, the 
system of human rights accountability mechanisms applicable to EULEX 
Kosovo cannot be regarded as fully sufficient in light of the normative yard- 
sticks set out in Chapter 3. 


4.7 OVERALL ASSESSMENT AND CONCLUSION 


With regard to access, this case study has revealed something of a mixed 
picture. The CJEU appears inaccessible, and the European Ombudsman is 
only indirectly accessible. Neither of these accountability mechanisms thus 
live up to the normative yardsticks established in Chapter 3. But domestic 
courts are in principle accessible, thus being the only accessible accountabil- 
ity mechanisms in relation to all CSDP missions. For EULEX Kosovo, the 
mission-specific accountability mechanism of the Human Rights Review 
Panel is also accessible. 

The accountability mechanisms that are accessible score well on participa- 
tion. The HRRP gives aggrieved individuals ample opportunity to express their 
views, and its well-reasoned decisions also ensure that they can see whether 
their view has been taken into account. Since the European Ombudsman is 
only indirectly accessible, participation may be somewhat hampered but on 
balance it is still sufficient. That the ombudsman can engage in conciliation is 
also positive. 

The results are more mixed with regard to neutrality. In particular, the 
independence of the HRRP is not fully sufficient, due to the unusually short 
periods of appointment of panel members and the fact that they are appointed 
by the Head of Mission. The European Ombudsman, on the other hand, 
scored very well with regard to neutrality. 

The lack of adequate outcomes is the key weakness of the system of 
accountability mechanisms applicable to CSDP missions. ‘The European 
Ombudsman and the HRRP lack the power to render binding decisions. 
The latter’s power of recommendation is even restricted, in that it cannot 
suggest monetary compensation. Domestic courts may be able to render 
judgments that are nominally binding — that is binding under their respective 
domestic legal system. But the weak position of domestic courts vis-a-vis the 
Union and the Union’s immunity from enforcement arguably mean that such 
judgments fall short of offering sufficient redress to victims of human rights 
violations. 
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Overall, it is particularly the lack of proper outcomes that renders the system 
of accountability mechanisms applicable to CSDP missions insufficient. 
There are no mechanisms at the international level that can render decisions 
that are binding on the Union. The effect of nominally binding judgments of 
domestic courts remains uncertain, thus rendering their effectiveness as out- 
comes weak and insufficient. 
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Case Study: The ICC Detention Centre 


6.1 INTRODUCTION 


The International Criminal Court (ICC) was set up to exercise criminal 
jurisdiction over individuals “for the most serious crimes of international 
concern.” The ICC operates a Detention Centre, located at its seat in The 
Hague, Netherlands.* ‘The Detention Centre holds three groups of persons: 
accused persons who are detained on remand, convicted persons who are 
detained while awaiting transfer to a state of enforcement, and witnesses who 
are detained in connection with their testimony. 

By detaining individuals, the ICC exercises a direct, physical form of power. 
It is the human rights violations that may occur through misapplication of 
such power, and the accountability mechanisms applicable in that context, 
that are the subject of the present case study. The focus is, in other words, on 
the modalities of detention: on the treatment of the detainees in the Detention 
Centre and the general conditions of detention — that is intramural matters.? 

On the other hand, this case study is not concerned with the rules and 
(judicial) decisions on the basis of which individuals enter and leave the deten- 
tion facility.* I will therefore not discuss the human rights compatibility of the 
detention itself, and the related habeas corpus-style accountability mechanisms.* 


Rome Statute of the International Criminal Court (adopted July 17, 1998, in force July 1, 2002) 
2187 UNTS 3 (ICC Statute) article 1. 

* ICC Statute article 3(1). 

On the distinction between intramural and extramural matters, see Denis Abels, Prisoners of 
the International Community: The Legal Position of Persons Detained at International Criminal 
Tribunals (Springer 2012) 6. 

4 Tbid. 

On these issues, see generally Karel de Meester et al., “Investigation, Coercive Measures, 
Arrest, and Surrender” in Géran Sluiter, et al. (eds.), International Criminal Procedure: 
Principles and Rules (OUP 2013). 
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Neither is this case study concerned with the human rights compatibility of the 
criminal proceedings against the detained accused, and the accountability 
mechanisms applicable in that context. Nor does it cover the restrictions on 
access to news and contact that are imposed on detainees in connection with the 
criminal proceedings.° In all three contexts the exercise of power is closely 
associated with criminal law and criminal procedure, in contrast to the admin- 
istrative law paradigm that characterizes intramural matters.? Moreover, com- 
pletely distinct sets of accountability mechanisms apply in each of the three 
contexts. 

The ICC is an international organization with international legal 
personality.® It has four principal organs. The Presidency is in charge of 
the administration of the ICC and “other functions conferred upon it.”? The 
judicial function of the ICC is exercised through its three judicial divisions, 
one for each step in the criminal proceedings — pretrial, trial, and appeal — 
which are further subdivided into chambers.”° It follows from their nature as 
judicial organs, composed of judges, that each chamber is independent.” 
The prosecutorial function is exercised by the Office of the Prosecutor, 
which is also an independent organ.’* The fourth principal organ is the 
Registry, which is “responsible for the non-judicial aspects of the adminis- 
tration and servicing” of the ICC."? The Registry is headed by a Registrar, the 


6 See (May 26, 2004, as amended up to and including November 2, 201) ICC Doe ICC-BD/otr-03-1 


(RoC) regulation 101. 

7 Abels (n 3) 6. 

ICC Statute article 4(1): “The Court shall have international legal personality.” The objective 

nature of the ICC’s legal personality was recently confirmed by ICC Pre-Trial Chamber I, 

Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the 

Statute” [2018] ICC-RoC46(3)-01/18-37 paras 37-49. The other generally accepted character- 

istics of an IO are also clearly present. The ICC is established by a treaty under international 

law, has only state members, and has several organs with some degree of autonomy, i.e., a will 
of its own (volonté distincte). See generally Chittharanjan Félix Amerasinghe, Principles of the 

Institutional Law of International Organizations (2nd ed., CUP 2005) 10—-u:; Jan Klabbers, An 

Introduction to International Organizations Law (3rd ed., CUP 2015) 6-14; Henry 

G Schermers and Niels M Blokker, International Institutional Law: Unity within Diversity 

(6th ed., Brill Nijhoff 2018) 40-51. 

° ICC Statute article 38(3). They are elected to their positions by an absolute majority of the 
judges, see ICC Statute article 38(1). 

"© ICC Statute article 34(b) 

Amerasinghe, Principles of the Institutional Law of International Organizations (n 8) 224 et seq. 

See also ICC Statute article 4o. 

* ICC Statute articles 34(c) and 42(1). Moreover, ICC Statute article 38(3)(a) makes it clear that 
the Presidency is not empowered to ensure the proper administration of the Office of the 
Prosecutor. 

5 ICC Statute articles 34(d) and 43(1). 
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organization’s principle administrative officer, who exercises his or her 
functions under the authority of the ICC President."* 

I begin this chapter, in section 6.2, by zooming in on the Detention Centre, 
the three groups of people detained there, and how the ICC exercises power 
over them. Then, in section 6.3, I identify the ICC’s human rights obligations 
and provide some examples of human rights violations that may occur at the 
Detention Centre. After those introductory sections, I turn to assessing the 
accountability mechanisms applicable to the ICC Detention Centre. I begin 
by introducing the four existing accountability mechanisms in section 6.4, 
before turning to the detailed assessment of each individual mechanism. ‘The 
administrative appeals procedure is assessed in section 6.5. ‘The (Pre-)'Trial 
and Appeals Chambers are assessed in section 6.6.The Independent Oversight 
Mechanism is assessed in section 6.7. Domestic courts are briefly assessed in 
section 6.8. Finally, section 6.9 concludes the chapter with an overall assess- 
ment of the system of accountability mechanisms applicable to ICC 
detention. 


6.2 THE ICC DETENTION CENTRE 


6.2.1 The Conditions of Detention 


The ICC Detention Centre is located within a modern building in a Dutch 
prison complex in Scheveningen, on the outskirts of The Hague.’* The building 
space that constitutes the Detention Centre is leased by the ICC from the 
Netherlands."° According to the Headquarters Agreement between the ICC 
and the Netherlands, the Detention Centre forms part of the ICC’s premises.'7 
Consequently, the ICC has exclusive authority over the Detention Centre. All 
employees of the Detention Centre are staff members of the ICC Registry. 

The Detention Centre is quite small, with just twelve cells. The first 
detainee arrived at the Detention Centre in 2006, and at the end of 2019 it 
held around five detainees. Each detainee has their own cell, with a toilet 
and washing area, and access to common areas.’® There is also a visiting area 


4 ICC Statute article 43(2). 

5 “ICC Detention Centre (Factsheet)” ICC Doc ICC-PIDS-PRI-02/07_En. 

Interview ICC-o1. 

‘7 Headquarters Agreement between the International Criminal Court and the Host State 
(adopted June 7, 2007, in force March 1, 2008) ICC Doc ICC-BD/o4-01-08 articles 1(x). 

8 “FAO about Detention Put to Terry Jackson, Chief Custody Officer of the ICC” (April 2006) 
ICC Newsletter #7 <www.icc-cpi.int/NR/rdonlyres/36551B4E-gCED-49B6-BA14-gBA4Fo5 
Foo43/278471/ICCNL7200604_En.pdf> accessed October 10, 2019. 
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and an outside yard for fresh air exercise.'? The amenities available to the 
detainees are good, even by European standards. Detainees have access to 
phones, to computers where they can access their case documents, and to 
sporting facilities.*° They may also purchase food, and there is a common 
kitchen where the detainees can cook together.” 

Detainees are allowed visits, unless particular restrictions are imposed.* 
Visits shall not be monitored unless otherwise specifically ordered by the 
Registrar in compliance with ICC law.*? Detainees may even have fully 
private visits from their spouse or partner (i.e., conjugal visits).* For indigent 
detainees, whose family lacks the funds to travel to the Hague, funding is 
available for some family visits.” 


6.2.2 The Three Groups of Detainees 


There are three groups of persons that may be detained at the ICC Detention 
Centre. The first group is the most straightforward: persons accused of inter- 
national crimes who are detained on remand prior to and during trial. After 
being arrested by a state and then transferred to the ICC, the accused are 
detained at the Detention Centre. International criminal trials are often 


lengthy, and the accused may therefore spend many years in preconviction 


detention.?° 


The second group of detainees are convicts. Persons convicted by the 
ICC do not serve their sentences at the Detention Centre. It follows from 
ICC Statute article 103(1)(a) that enforcement of final sentences of impri- 
sonment shall be served “in a State designated by the Court from a list of 
States which have indicated to the Court their willingness to accept 


0 Thid. 

*° “ICC Detention Centre (Factsheet)” ICC Doc ICC-PIDS-PRI-02/07_En; Kenya Citizen TV, 
The Hague Cell (2009) <www.youtube.com/watch?v=SwzoOghVgzg> accessed October 10, 
2019. 

* “ICC Detention Centre (Factsheet)” ICC Doc ICC-PIDS-PRI-02/07_En; Doreen Carvajal, 

“Accused of War Crimes, and Living With Perks” The New York Times (June 3, 2010) <www 

enytimes.com/2010/06/o4/world/europe/ogiht-hague.html> accessed October 10, 2019. 

Regulations of the Registry (March 6, 2006, as amended up to and including December 4, 

2013) ICC Doc ICC-BD/o3-03-13 (RoR) regulation 180(1). 

*3 RoR regulation 184. 

* RoR regulation 185(2). 

Funded family visits were established as a right for the detainees in Presidency, Decision on Mr 

Mathieu Ngudjolo’s Complaint Under Regulation 221(1) of the RoR [2009] ICC-RoR217 

-02/08-8, particularly para 37. 

*° For example, the time between the transfer to the ICC and first instance conviction in the 

cases of Lubanga, Katanga, and Bemba was respectively six, seven, and eight years. 
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sentenced persons.”*’ For practical reasons, though, detention at the 
Detention Centre continues for some time following the final conviction, 
while arrangements are made for the transfer of the convict to the state of 
enforcement. The sentence may also exceptionally be served in its entirety 
at the Detention Centre, for example if the person in question has spent 
a long time in preconviction detention. Persons convicted to very short 
sentences, for example for contempt of court, may also serve their entire 
sentence in the Detention Centre.”® 

The third group of detainees are witnesses that are for some reason 
already detained by a state, for example if they are currently serving 
a sentence of imprisonment. Such persons may be transferred to the 
ICC in order to appear as witnesses in a case, under the terms of the 
ICC Statute article 93(7) and the Rules of Procedure and Evidence 
(RPE)? rule 192. They will be kept in custody at the Detention Centre 
while giving testimony and should then be transferred back to the state 
where they were originally detained.*° We may thus refer to this group as 
detained witnesses.** 

I refer to these three groups collectively as detainees. Their legal 
position vis-a-vis the ICC’s accountability mechanisms is for the most 
part identical. In the few instances where it is necessary to distinguish, 
I will use the terms detained accused, detained convicts, and detained 
witnesses. 


uv 
al 


In the eventuality that no state is designated, the convicted individual will still be 
transferred to a prison facility in the ICC’s host state (the Netherlands), see ICC 
Statute article 103(4). 
This happened at the ICTY, in the case of Florence Hartmann. She had refused to pay a fine for 
contempt of court, and was later arrested and sentenced to one week of detention, which she 
served at the UN Detention Unit. See Florence Hartmann, “How I Was Arrested by a War Crimes 
Tribunal — for My Journalism” The Intercept (April 19, 2016) <https://theintercept.com/2016/o4/19/ 
how-i-was-arrested-by-a-war-crimes-tribunal-for-my-journalism/> accessed October 10, 2019. 
*9 ICC Rules of Procedure and Evidence (and ed. 2013) ICC Doc ICC-PIDS-LT-02-002/ 
13_Eng. 
° ICC Statute article 93(7)(b) and RPE rule 192. 
Witness detention can, in extreme circumstances, last a long time. In the Katanga case, three 
detained witnesses filed requests for asylum in the Netherlands after giving their testimony. 
Subsequently, they were detained at the Detention Centre for more than three years, until they 
were finally released to Dutch custody, see ICC Press release, “ICC transfers three detained 
witnesses to Dutch custody” (June 4, 2014) ICC Doc ICC-CPI-20140604-PRio1o. On the human 
rights issues that arose in connection with the three detained witnesses, see Joris van Wijk and 
Marjolein Cupido, “Testifying behind Bars — Detained ICC Witnesses and Human Rights 
Protection” in Carsten Stahn (ed.), The Law and Practice of the International Criminal Court 
(OUP 2015). 


wow 
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6.2.3. Management of the Detention Centre 


Detention facilities are “bureaucratic institutions, in which many rules and 
regulations are imposed” on the detainees.* Throughout the detainees’ stay at 
the ICC Detention Centre, the organs of the court exercise power over them 
by enacting and enforcing rules and decisions. If necessary to ensure compli- 
ance with such rules and decisions, force may be used as a last resort, subject to 
ICC law.3? Management of the Detention Centre in other words entails the 
exercise of direct, and ultimately physical, power over the detainees. 

The management of the Detention Centre is primarily entrusted to the 
Registry, or, more precisely, the Registrar. He or she “shall have overall 
responsibility for all aspects of management of the detention centre, including 
security and order, and shall make all decisions relating thereto”.*+ ‘The 
Registrar’s power over the Detention Centre is mainly exercised by issuing 
decisions of general application that lay down rules and policies for the 
Detention Centre.** Most important in this regard is chapter 5 of the 
Regulations of the Registry (RoR) on detention matters, amendments to 
which are drafted by the Registrar and approved by the Presidency.?° The 
RoR constitutes the legal framework under which the Registrar takes more 
detailed decisions of general application to the Detention Centre. In a few 
instances the RoR also empowers the Registrar to render individualized 
decisions on matters concerning detention. For example, the Registrar decides 
on applications for visits to detainees.*” The Registrar may also order monitor- 
ing of the cell of a detained person for health, safety, and security purposes.>* 

The day-to-day management of the Detention Centre is delegated to the 
Chief Custody Officer (CCO), who is a staff member of the Registry.*? The 
terms of the delegation — and thus the powers of the CCO — are enumerated in 
great detail in RoR chapter 5, as well as in internal policies and instructions 
from the Registrar. ‘The CCO must also act within the broader legal frame- 
work of the ICC Statute, the Rules on Procedure and Evidence (RPE), and the 
Regulations of the Court (RoC). Still, there may still be instances to which no 


Dirk van Zyl Smit and Sonja Snacken, Principles of European Prison Law and Policy: Penology 
and Human Rights (OUP 2009) 306. 

RoR regulation 204. Note that force may be used in cases of “[a]ctive or passive resistance to an 
order” based upon any regulation regarding detention matters, see RoR regulation 204(2) 
(b) (ii). 

3+ RoC regulation go(1). 

5 Interview ICC-o4. 

36 RPE rule 14(1). 

37 RoR regulation 179. 

RoR regulation 196. 

39 RoC regulation go(2). 
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particular provision applies. In those cases, the distribution of powers between 
the CCO and the Registrar depends on whether the matter in question 
concerns day-to-day management or not. 

The CCO implements all the rules applicable to the Detention Centre and 
the detainees, and issues decisions concerning day-to-day management. The 
CCO also enforces all rules and decisions — if necessary by force.*° The CCO 
also wields the power to impose disciplinary measures for breaches of disci- 
pline in accordance with the procedure laid down in RoR regulations 206-216. 

The CCO is assisted by the staff of the Detention Centre, which includes 
a deputy, a legal officer, clerical staff, and the Custody Officers (the guards).” The 
CCO may delegate particular functions to other persons among his or her staff.” 
For brevity’s sake, I will nevertheless refer to all decisions taken and conduct 
performed at the Detention Centre level as CCO decisions/actions. All staff 
members at the Detention Centre, including the guards, are ICC staff members. 
Both the acts and omissions of the Detention Centre’s staff are thus clearly 
attributable to the ICC.* 

Finally, the Presidency has a minor role in the management of the 
Detention Centre. The Presidency is a collective body composed of the 
President of the ICC and the First and Second Vice-Presidents.+ All three 
are ICC judges, and are elected to the Presidency by their peers.*? The 
Presidency’s role in managing the Detention Centre is limited to exercis- 
ing two functions, both of which are of a supervisory in nature. First, the 
Presidency approves the Registrar’s drafts of amendments to the RoR.*° 
Second, the Presidency may appoint an ICC judge to inspect the 
Detention Centre and “report on the conditions of detention and the 
administration” of the Detention Centre.4’ Following such a_ visit, 


4 RoR regulation 204(2)(b)(ii). 

Interview ICC-o2. 

* RoC regulation go(2). 

See DARIO article 6. This is markedly different from what is the case under the Agreement 
between Norway and the Netherlands on the Use of a Prison in the Netherlands for the 
Purpose of the Execution of Norwegian Sentences of Imprisonment (adopted March 2, 2015, 
in force September 1, 2015) UNT'S No I-53071. Under that agreement it is not the territory of 
the prison that is leased, as is the case with the ICC Detention Centre, but rather the “service” 
of detention — with a sprinkle of Norwegian detention law and a Norwegian prison warden (see 
particularly articles 1-7). This close cooperation and intertwined roles of organs and agents of 
both Norway and the Netherlands may lead to joint attribution and/or indirect responsibility. 

+ ICC Statute article 38(3). 

ICC Statute article 38(1). 

4° RPE rule 14(1). 

7 RoC regulation g4(1). 
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the Presidency “may make any direction, decision or order that it con- 
siders appropriate.” 


6.3 THE NEED FOR ACCOUNTABILITY 


This section outlines the need for accountability — that is the potential for 
human rights violations in connection with detention at the ICC Detention 
Centre. In doing so, I first establish the human rights obligations of the ICC 
(section 6.3.1). Then I will proceed to discuss a few examples of human rights 
violations that have occurred or may occur in connection with ICC detention 
(section 6.3.2). 


6.3.1 The Human Rights Obligations of the ICC 


There are several potential sources of ICC human rights obligations. I will 
begin with those that are [CC-specific. 

The ICC Statute contains two articles laying down fair trial rights. Article 55 
lays down the rights of persons during an investigation, and article 67 lists the 
rights of the accused. These two provisions generally reflect the fair trial rights 
found in international human rights treaties, for example International 
Covenant on Civil and Political Rights (ICCPR)*? article 14. While impor- 
tant, these provisions of the ICC statute are not relevant in an intramural 
context — with one exception; article 55(1)(b) includes the right to freedom 
from torture and other forms of cruel, inhuman, or degrading treatment. Since 
this provision purportedly continues to apply also after formal charges have 
been confirmed,” it constitutes a human rights obligation on the ICC toward 
detained accused and convicts.” 

Apart from these two articles, the ICC Statute does not explicitly set out 
human rights obligations. But human rights are mentioned in the third 
paragraph of ICC Statute article 21, which is entitled “Applicable law.” This 
is a more complex provision than its title would suggest. It is only the first two 
paragraphs of article 21 that list the legal sources that “[t]he Court shall” and 
“may” apply. Note that the references to “[t]he Court” in article 21 must be 
liberally construed, as referring to the organization as a whole; it thus applies 


# RoC regulation 4(5). 

International Covenant on Civilian and Political Rights (adopted December 16, 1966, in force 
March 23, 1976) 999 UNTS 171. 

William A Schabas (ed.), The International Criminal Court: A Commentary on the Rome 
Statute (2nd ed., OUP 2016) 863. 

* Detained witnesses do not appear to be rights-holders under ICC Statute article 55(1)(b). 
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to all ICC organs.* The third paragraph of ICC Statute article 21 is phrased 
differently than the first two. It provides that “[t]he application and interpreta- 
tion of law pursuant to this article must be consistent with internationally 
recognized human rights.” This wording is arguably comparable to “constitu- 
tional provisions in national law that authorize courts to interpret and even 
disallow legislated texts to the extent they are incompatible with fundamental 
human rights.”*? But the wording is not clearly rights-conferring. 

Put differently, the wording of ICC Statute article 21(3) does not clarify 
whether it is just a rule of construction, or whether it both establishes and 
incorporates human rights obligations for the ICC. If it is merely the former, 
human rights law can only be used to interpret or set aside provisions of ICC 
law.** However, the ICC Appeals Chamber appears to have envisaged 
a greater role for article 21(3). In a decision in the Lubanga case, the Appeals 


Chamber held: 


Breach of the right to freedom by illegal arrest or detention confers a right to 
compensation to the victim (see article 85 (1) of the Statute). Does the victim 
have any other remedy for or protection against breaches of his/her basic 
rights? The answer depends on the interpretation of article 21 (3) of the 
Statute, its compass and ambit. ... Human rights underpin the Statute; 
every aspect of it, including the exercise of the jurisdiction of the Court. Its 
provisions must be interpreted and more importantly applied in accordance 
with internationally recognized human rights ... Where fair trial becomes 
impossible because of breaches of the fundamental rights of the suspect or the 
accused by his/her accusers, it would be a contradiction in terms to put the 
person on trial. .. . Ifno fair trial can be held, the object of the judicial process 
is frustrated and the process must be stopped.” 


* See e.g. Presidency, Reasons for the decision on the Applications for judicial review of Mr Jean- 
Pierre Bemba Gombo of 10 and 11 November 2008 [2008] ICC-o1/05-01/08-310 para 34. and 45; 
Presidency, Decision on the application for judicial review (requirement that medication be 
taken in the presence of a custody officer) [2013] ICC-RoR221-02/13-4-Red para 34. See also ICC 
Statute article 34, according to which all four principal organs of the ICC are organs of “the 
Court.” 

3 Schabas (n 50) 530. 

++ Although it is clear that article 21(3) can be used as a basis to set aside provisions of ICC 
secondary law, it remains uncertain whether it can be used to set aside provisions of the ICC 
Statute. See Gilbert Bitti, “Article 21 and the Hierarchy of Sources of Law before the ICC” in 
Carsten Stahn (ed.), The Law and Practice of the International Criminal Court (OUP 2015) 438 
et seq. 

> Appeals Chamber, Judgment on the Appeal of Mr. Thomas Lubanga Dyilo against the 
Decision on the Defence Challenge to the Jurisdiction of the Court pursuant to article 19(2) 
(a) of the Statute [2006] ICC-o01/04-01/06-772 para 37. 
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The Appeals Chamber in other words established a new remedy — permanent 
stay of proceedings — on the basis of ICC Statute article 21(3) alone.>° 
Similarly, article 21(3) has been used to develop rights relating to victim 
participation.’” As argued by Bitti: 


It appears, therefore, that “application” is something different from “inter- 
pretation.” It implies that a certain result must be reached, whether or not it is 
explicitly or implicitly provided for in the law applicable in accordance with 
Article 21, and that such a result must be in conformity with internationally 
recognized human rights.>* 


It in other words it appears as if ICC Statute article 21(3) has a rights- 
conferring function, in addition to its functions as a rule of interpretation 
and as a tool to set aside provisions of ICC law that are incompatible with 
human rights.*? That being said, the establishment of new rights on the basis 
of article 21(3) requires that a provision, rule, or principle of ICC law is 


60 


applicable to the issue at hand.”° For example, in a decision reviewing an 


administrative decision concerning detention, the ICC Presidency used 
article 21(3) and human rights law to interpret the right to receive family 


visits in RoC regulation 100 and RoR regulation 179(1) as including a positive 


obligation to provided funded family visits.” 


The RoC and RoR both contain extensive catalogs of detention-specific 


rights (termed “entitlements”) that are applicable to all detainees.” 


5° See also: ICC Trial Chamber I, Prosecutor v. Lubanga (Decision on the consequences of non- 


disclosure of exculpatory materials covered by Article 54(3)(e) agreements) [2008] ICC Doc 
ICC-o1/04-01/06-1401; Daniel Sheppard, “International Criminal Court and Internationally 
Recognized Human Rights: Understanding Article 21(3) of the Rome Statute,” International 
Criminal Law Review, 10 (2010), 43, 60-63. 
7 See e.g. ICC Pre-Trial Chamber III, Prosecutor vy. Bemba (Fourth Decision on Victims’ 
Participation) [2008] ICC Doc ICC-o1/05-01/08-320, particularly para 40; ICC Trial 
Chamber I, Prosecutor v. Lubanga (Decision on Victims’ Participation) [2008] ICC Doc 
ICC-o1/o4-01/06-1119 para 92 cf. the dissenting opinion of Judge Blattmann paras 4-5. See 
also Schabas (n 50) 532; Sheppard (n 56) 50-51. 
Bitti (n 54) 437. 
59 Lorenzo Gradoni et al., “General Framework of International Criminal Procedure” in 
Goran Sluiter, et al. (eds.), International Criminal Procedure: Principles and Rules (OUP 
2013) 92-94. 
Pre-Trial Chamber I, Prosecutor v. Lubanga (Decision on the Practices of Witness Familiarisation 
and Witness Proofing) [2006] ICC Doc ICC-o1/04-01/06-679 para 10. Sheppard (n 56) 60 argues 
for a more progressive approach. In contrast, Rebecca Young, “Internationally Recognized 
Human Rights before the International Criminal Court,” International and Comparative Law 
Quarterly, 60 (2011), 189, 199-202 seems to propose a more conservative approach. 
Presidency, Decision on Mr Mathieu Ngudjolo’s Complaint Under Regulation 221(1) of the 
RoR [2009] ICC-RoRa17-02/08-8, particularly para 37. 
RoC regulations 97-105; RoR regulations 151-185. 


60 


62 
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Consequently, ICC Statute article 21(3), in conjunction with the RoC and 
RoR, establishes a comprehensive catalog of human rights for the detainees. 
That is because the provisions of the RoC and RoR that confer rights on 
detainees have to be interpreted consistently with generally recognized 
human rights. In addition to conferring rights, the RoC and RoR regulate 
virtually every aspect of detainees’ lives. The interpretation and application of 
such rules must also, according to ICC Statute article 21(3), be consistent with 
internationally recognized human rights. 

ICC Statute article 21(3) is, in other words, a very potent source of ICC 
human rights obligations toward detainees. But its true potential depends on 
what constitutes “internationally recognized human rights.” This wording can 
be contrasted with ICC Statute article 7(1)(h), which uses the term “universally 
recognized as impermissible under international law.” Read in this contextual 
light, article 21(3) appears to refer to “a broader category of human rights which 
do not have to reach the level of ‘universal recognition.’.©3 This is also confirmed 
by practice. For example, in a decision reviewing a decision concerning an 
intramural matter, the ICC Presidency relied on a wide range of international 
human rights instruments and jurisprudence — including global and regional 
human rights treaties, decisions of regional human rights courts, the practice of 
the International Criminal Tribunal for the former Yugoslavia (ICTY) and the 
International Criminal ‘Tribunal for Rwanda (ICTR), and soft law instruments 
such as the UN Standard Minimum Rules for the ‘Treatment of Prisoners and 
the European Prison Rules.°* A similarly inclusive approach to referencing 
human rights instruments and jurisprudence is also found in the judgments 
and decisions of (Pre-)Trial and Appeals Chambers.°5 

There is a lack of principled statements that may shed light on the exact 
scope of the notion of internationally recognized human rights. The concept 
must surely have some limits. For the present purposes, however, it is not 
necessary to arrive at a precise delimitation. It is sufficient to note that, at the 
very least, those rights laid down in the ICCPR constitute the kernel of the 
internationally recognized human rights. 


63 Bitti (n 54) 434. 


+ Presidency, Decision on Mr Mathieu Ngudjolo’s Complaint Under Regulation 221(1) of the 
RoR [2009] ICC-RoR217-02/08-8 paras 27-29. 

See e.g.: ICC Pre-Trial Chamber III, Prosecutor v. Bemba (Fourth Decision on Victims’ 
Participation) [2008] ICC Doc ICC-o1/05-01/08-320; Appeals Chamber, Prosecutor 
v. Katanga and Ngudjolo (Decision on the Set of Procedural Rights Attached to Procedural 
Status of Victim at the Pre-Trial Stage of the Case) [2008] ICC Doc ICC-o1/04-01/07-474; ICC 
Trial Chamber I, Prosecutor v. Lubanga (Decision on Victims’ Participation) [2008] 1CC Doc 
ICC-o1/04-01/06-1119. See also, with further references: Bitti (n 54) 435-436; Gradoni et al. 
(n 59) 88-89. 


on 
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The ICC also has human rights obligations that are external to its legal 
system. While the ICC is not party to any human rights treaties, it is bound by 
those human rights obligations that apply to IOs under general international 
law.®° By virtue of ICC Statute article 21(1)(b), such human rights obligations 
are even incorporated into the ICC’s legal system, albeit at a rank below both 
the ICC Statute and secondary law. 


6.3.2. Human Rights Violations in Connection with ICC Detention 


As mentioned above, the ICC Detention Centre is a facility with generally good 
conditions of detention even by European standards. Some even refer to it 
mockingly as “the Hague Hilton.”©7 Still, one must remember that detention 
facilities are total institutions.°* Detainees “have to conduct the different aspects of 
their lives, such as sleep, work and leisure, in the same place and under the same 
authority, in the company of other people they have not chosen, and following 
a structured scheme of activities imposed by the authority through formal rules.” 
A particular feature of detention facilities is the extreme imbalance of power 
between staff and detainees. “Prisoners are subjected to an authority which they do 
not necessarily recognize as legitimate, but whose representatives, the [Custody 
Officers], can use force against them to assert that authority.””° This imbalance of 
power gives rise to risks of physical and psychological mistreatment. 

Experience and scientific experiments show that detention facilities carry 
with them an inherent risk of abuse of power and human rights violations.”" 
A well-known example is the abuse that occurred in the Abu Ghraib prison in 
Iraq, where US military police engaged in torture against the detainees they 
were supposed to be guarding.”* Abuses in detention facilities are regularly 
uncovered across the world, occasionally also in states with strong track 
records when it comes to human rights.’? For example, in Australia, 


See Chapter 2, section 2.4. 

°7 Doreen Carvajal, “Accused of War Crimes, and Living With Perks” The New York Times 

(June 3, 2010) <www.nytimes.com/2010/06/o4/world/europe/ogiht-hague.html> accessed 

October 10, 2019. 

van Zyl Smit and Snacken (n 32) 38. 

° Ibid. 

7° Thid. 39. 

7 Thid. 39-41. 

” Philip G Zimbardo, The Lucifer Effect: Understanding How Good People Turn Evil (Random 
House 2007) 18-19 and 324-379. 

2 See e.g.: ECtHR, Hellig v. Germany, no 20999/05 (2011) paras 52-58 (nude solitary confine- 

ment that constituted inhuman or degrading treatment); ECtHR, Van der Ven v. Netherlands, 

no 50901/99 (2003) paras 58-63 (routine strip searches that constituted inhuman or degrading 
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a public inquiry was launched in 2016 following “the broadcast of footage of 
children in detention being abused, hooded and bound in a manner likened to 
Abu Ghraib and Guantanamo Bay.”’* Scientific experiments, such as the 
famous Stanford Prison Experiment, demonstrate that abuses of this kind 
cannot be explained by the misdeeds of “a few bad apples.””* Quite the 
contrary; “average citizens are capable of such egregious behaviour, given 
the right circumstances and motivation.””° 

The ICC Detention Centre appears to be well managed, and there are no 
known cases of serious abuse akin to the above-mentioned examples. Yet it 
must be remembered that the threshold for characterizing abuse against 
detainees as human rights violations is low. Any illegal use of force by 
Custody Officers would constitute inhuman and degrading treatment in 
violation of human rights law.”7”7 Moreover, detainees have brought cases 
before the ICC’s administrative appeals procedure alleging that their human 
rights have been violated — occasionally with success. 

In one case, the Registry had decided that an indigent detainee would only 
receive funding for either two visits from three family members, or three visits 
from two family members.”* The detainee appealed the Registrar’s decision to 
the Presidency, arguing that the decision violated his right to family life under 
international human rights law because he would only be able to see his 
nuclear family, including six children, over approximately two years.’? The 
Presidency found that to render the detainee’s right to family life effective in 
the particular circumstances of the detainee, a right to funded family visits had 
to be implied.*° It also found that the Registrar's decision violated that right 
because it “failed to give sufficient weight to the circumstances of the family of 


treatment); ECtHR, Selmouni v. France [GC] no 25803/94 (1999), paras 102-105 (violence 
against detainee found to constitute torture). 

74 Helen Davidson, Paul Karp, and Elle Hunt, “Abu Ghraib”-style Images of Children in 
Detention in Australia Trigger Public Inquiry’ The Guardian (July 26, 2016) <www 
.theguardian.com/australia-news/2016/jul/26/abu-ghraib-images-children-detention-australia- 
public-inquiry> accessed October 10, 2019. 

7 Zimbardo (n 72) 10 and passim. 

van Zyl Smit and Snacken (n 32) 4o. 

7 Nigel Rodley and Matt Pollard, The Treatment of Prisoners under International Law (3rd ed., 

OUP 2009) 135-136; Manfred Nowak, “Torture and Other Cruel, Inhuman or Degrading 

Treatment: Report of the Special Rapporteur” (December 23, 2005) UN Doc F/CN.4/2006/6 

para 40. 

Presidency, Decision on Mr Mathieu Ngudjolo’s Complaint Under Regulation 221(1) of the 

RoR [2009] ICC-RoR217-02/08-8 para 11. 

79 Tbid. para 16. 

Ibid. para 37. 
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the detainee, in particular the size of his nuclear family.” Consequently, the 
Registrar’s decision was quashed. 

In another case, the Registrar had decided to monitor a detainee’s (self 
funded) family visits.** In implementation of the Registrar’s decision, the 
CCO issued an additional order restricting their duration and frequency 
and ordered that the language used during the visits had to be either French 
or English.*? The Presidency found that European Convention on Human 
Rights (E;CHR) article 8 was part of internationally recognized human rights 
and thus applicable by virtue of ICC Statute article 21(3).°t The Presidency 
concluded that the restrictions on the frequency and language of visits con- 
stituted an interference in the detainee’s private life that was not proportionate 
to the legitimate aim pursued.°5 In particular, the Presidency found that no 
adequate reasons had been given for restricting the frequency and duration of 
visits conducted in French or English.*° The CCO’s order imposing those 
restrictions was therefore quashed for violating the detainee’s human right to 
family life.°7 

To illustrate other human rights violations that may plausibly occur, it is 
helpful to draw on the experiences of the ICTY. Its Detention Unit is housed 
in the same building as the ICC Detention Centre, and the two detention 
regimes are fairly similar. 

In one ICTY case, a detainee in bad health was subjected to a nightly 
monitoring regime due to his refusal to submit to the diagnostics and medical 
treatments suggested by the medical officer of the Detention Unit.** The 
monitoring regime entailed that the detainee had to sleep with the light on, 
and that he was checked at halfhourly intervals.*? The detainee complained 
that this regime interfered with his sleep to such an extent that it could affect 
his ability to stand trial.°° ICTY Trial Chamber II, which considered the 
detainee’s complaint, found that the detainee had a right under human rights 
law to freely consent to medical treatment, and thus also a right to refuse 


Ibid. para 52. 

Presidency, Reasons for the decision on the Applications for judicial review of Mr Jean-Pierre 
Bemba Gombo of 10 and 11 November 2008 [2008] [CC-o1/05-01/08-31 para 1. 

Ibid. para 3. 

84 Tbid. para 34. 

Ibid. para 52. 

Ibid. para 50-51. 

Ibid. para 53. 

ICTY Trial Chamber II, Order Regarding the Nightly Monitoring of the Accused, Prosecutor 
v. Tolimir, Case No I'T-05-88/2-T, August 25, 2010. 

Ibid. para 25. 

Ibid. para 2. 
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treatment.” It also found the monitoring regime to be an intrusion in the 
detainee’s privacy that constituted “an encroachment on his rights and 
freedoms.”” Weighing the benefits of the nightly monitoring regime — 
whose usefulness was disputed by medical experts — against the freedom of 
consent, ‘Trial Chamber II concluded that the monitoring regime was not 
justified.?* The strict monitoring regime was found “likely to cause stress or, at 
least, hinder or considerably exacerbate the desired restorative effect of a night 
of sleep,” in violation of the rights of the detainee.** 


6.4 AN OVERVIEW OF ICC ACCOUNTABILITY MECHANISMS 


There are several accountability mechanisms available to detainees at the 
ICC Detention Centre. First and foremost, they have access to the ICC’s 
dedicated administrative complaints procedure for detention-related com- 
plaints, which will be assessed in section 6.5. ‘The second accountability 
mechanism, which will be assessed in section 6.6, is the Pre-Trial, Trial and 
Appeals Chambers — which I will refer to generically as Chambers.’ Although 
the ICC Statute does not have any formal role for Chambers in intramural 
matters, they have nevertheless found themselves competent to issue orders 
concerning such matters. Third, the ICC Independent Oversight Mechanism 
(IOM) is, as its name suggests, an accountability mechanism of the internal 
oversight type, which will be assessed in section 6.7. Fourth and finally, it is 
necessary to assess whether the domestic courts of the Netherlands — the host 
state of the ICC Detention Centre — may serve as an accountability mechan- 
ism. As I demonstrate in section 6.8, the ICC’s absolute jurisdictional immu- 
nity in practice precludes access to domestic courts. 

There are also some practices and procedures specific to detention that 
serve the cause of accountability in a broader sense but which do not con- 
stitute proper accountability mechanisms. One example is the informal chan- 
nels of communication between detainees and the CCO/Registry. ‘They do 
not to constitute an accountability mechanism due to, inter alia, the manifest 
lack of predetermined rules of procedure. Another example is the system for 
independent inspection of the ICC Detention Centre under RoC 
regulation g4(z), which fails to qualify as an accountability mechanism 


Ibid. para 21. 

Ibid. para 25. 

% Tbid. para 26. 

+ Tbid. para 25. 

This is also the term colloquially used by ICC staff when referring collectively to the judicial 
divisions and the (Pre-)Trial and Appeals Chambers. 
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because the inspecting authority does not have a duty to receive and handle 
complaints from individuals. 


6.5 THE ICC’S ADMINISTRATIVE APPEALS PROCEDURE 


6.5.1 Introduction 


Detainees have a right under RoC regulation 106(1) to “file a complaint against any 
administrative decision or order or with regard to any other matter concerning his 
or her detention.” The procedural rules governing the detainee’s right to complain 
to the CCO, the Registrar, and the Presidency are enumerated in RoR regulations - 
215-222. ‘These procedural rules are formulated in a technical and context-specific 
manner, and do not use established administrative law terminology. 

It is therefore necessary to conceptualize the different procedures that these 
tules give rise to before determining whether they constitute human rights 
accountability mechanisms. | submit that the procedural rules implementing 
the right to complain (RoR regulations 215-222) establish three distinct adminis- 
trative procedures: 


1. a procedure for procuring a formal decision by the CCO; 

2. a procedure for requesting reconsideration of a decision; 

3. a procedure for administrative appeals to the Registry and/or the 
Presidency. 


Only one of these three constitutes a proper accountability mechanism, as the 
term is understood in this study, namely the procedure for administrative 
appeals to the Registrar and/or the Presidency. ‘The other two procedures are, 
however, closely intertwined with administrative appeals. In particular, the 
procedure for procuring a formal decision by the CCO serves an important 
role as an entryway into the administrative appeals procedure. This will be 
explained in section 6.5.1.1. Thereafter, | introduce the administrative appeals 
procedure in section 6.5.1.2. Following those introductory sections, the remain- 
der of this section is devoted to the assessment of the administrative appeals 
procedure, using the schema of access, participation, neutrality, and outcome. 


6.5.1.1 The Right to Complain and the Procedure before the CCO 


An administrative appeal is always made against a decision. Yet the right to 
complain under RoC regulation 106(1) extends not only to administrative 


%° See Section 3.1. 
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decisions and orders, but also to “any other matter concerning . . . detention.” 
There are no limitations ratione materiae, other than the requirement that the 
complaints must be concerned with detention.%” This must be understood as 
meaning that a complaint must be related to the detainee’s stay at the 
Detention Centre. Complaints concerning the criminal case against 
a detainee, or the legality of the detention itself (habeas corpus-style com- 
plaints), or other matters that relate to a detainee’s appearance before ICC 
Chambers, are inadmissible.?* The ratione materiae limitation to detention- 
related matters therefore mirrors the distinction between intramural matters 
and other matters, which was explained in section 6.1. Any intramural human 
rights violation must thus be regarded as covered by the right to complain laid 
down in RoC regulation 106(1). 

The very broad right to complain (ratione materiae) ensures that also the 
many aspects of detention that are not the result of any particular decision or 
order may be the subject of a complaint. Detainees have the right to complain 
against any type of matter. Even trivial matters may in principle be the subject 
of complaints. For example, a detainee complained that he received “only” 
two clean bed sheets and pillowcases per week.% 

Complaints do not have to be directed against a (formalized) decision, 
order, policy, etc. Detainees may also complain against omissions, the condi- 
tions of detention, and the physical conduct of the Custody Officers. This is 
crucial. The general conditions of detention are vital to the well-being of 
detainees but they are not easily reduced to formal decisions and orders. It is 
also key that detainees can complain against the physical conduct of the 
Custody Officers in implementing decisions or orders. For example, imagine 
the CCO decides that a detained person shall be searched, a decision the 
Custody Officers then implement — by force if necessary.'°° The detainee in 
question may consider the physical conduct of the Custody Officers in 


Arguably, though, the wording of the RoC regulation 106(1) might lend itself to a more 
restrictive interpretation due to the ambiguous usage of the word “or.” Only by looking 
beyond the strict wording of the provision, reading it in its context, it becomes apparent that 
the phrases “administrative decision or order” and “with regard to any other matter” are two 
equal alternatives. In other words: detainee complaints are not limited to administrative 
decisions, orders, or any other administrative matter. In any event, the implementing provi- 
sion in RoR regulation 216bis eschews the term administrative altogether, and plainly states 
that a detainee “may enter a complaint on any matter concerning his or her detention.” 
Presidency, Decision concerning the judicial review of the Registrar’s decision notified on 
u1 April 2014 [2014] ICC-RoR221-03/12-4-Red paras 32-33. 

°° ICC Presidency, Decision on the request for judicial review (bedding) |2012| 1CC-RoR221-03/ 
12-4-Red. 

RoR regulation 194(3)-(8). 
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performing the search a violation of, for example, human rights law. If so, RoC 
regulation 106(1) gives the detainee a right to complain against the physical 
conduct of the Custody Officers — not only the CCO’s decision to search the 
detainee. 

The way complaints against factual matters and conduct are dealt with in 
the RoR ensures that the detainee will be able to procure a formal decision by 
the CCO — which may be subsequently appealed to the Registry."” This 
procedure is obviously not a proper accountability mechanism, due to the 
complete lack of distinction between the direct power-wielder and the review- 
ing body.’ Detainees may also complain to the CCO against any adminis- 
trative decision or order issued by the CCO."? Since such complaints are 
submitted to the CCO — who took the decision complained about — they must 
be regarded as requests for reconsideration. Like the procedure for procuring 
a formal decision by the CCO, the request for reconsideration procedure does 
not constitute an accountability mechanism. Again the key issue is the lack of 
distinction between the direct power-wielder and the reviewing body — which 
is inherent to requests for reconsideration.'“+ 

The right to complain to the CCO may be exercised at any time, and 
multiple times in connection with the same matter." Even if a decision of the 
CCO has been appealed all the way to the Presidency, the detainee may in 
principle submit a new complaint to the CCO and restart the process. 


6.5.1.2 Appeals to the Registrar and the Presidency 


A formal decision of the CCO — whether taken in response to a complaint or 
otherwise — serve as an entry ticket to the administrative appeals procedure. 
Detainees can appeal any decision taken by the CCO to the Registrar. 
Detainees may also appeal any Registrar decision to the Presidency — both 
those taken by the Registrar in the first instance and the Registrar’s decisions 
on appeal from the CCO."°7 The appeals process may therefore be a two-step 
(first Registrar, then Presidency) or single-step procedure (just the Presidency), 


106 


RoR regulation 217. 

See Chapter 3, section 3.1. 

RoC regulation 106(1); RoR regulation 217(1). 

See Chapter 3, section 3.2.1. 

RoR regulations 217(1) and 222. 

RoR regulation 220. Detainees can also request reconsideration from the Registrar under RoR 
regulation 220bis. Yet, because that does not constitute an accountability mechanism for the 
same reasons as just given with regard to requests for reconsideration to the CCO, I will not 
discuss it further. 

RoR regulation 221. 
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depending on whether the initial decision was taken by the CCO or the 
Registrar. 

When disciplinary measures are imposed on a detainee by the CCO, 
special procedures apply.’°° These procedural rules constitute lex specialis, 
in the sense that it is not possible to challenge such decisions using the generic 
right to complain laid down in RoC regulation 106. Yet, the differences 
between the two sets of procedural rules when it comes to appeals are relatively 
minor. In the following I will only discuss the special procedures for disci- 
plinary measures to the extent they contain relevant deviations from the 
procedures that apply for other intramural matters. 

Appeals to the Registrar and/or Presidency constitute an administrative 
appeals procedure, which, as explained in Chapter 3, section 3.2.1, qualifies 
as an accountability mechanism. In the following I will thus assess this 
procedure in light of the normative yardsticks for access, participation, neu- 
trality, and outcome that were established in Chapter 3, section 3.3.2. 


6.5.2 Access 


The procedures for appeals to the Registrar and/or Presidency have to be 
considered as forming one integrated accountability mechanism. Yet there 
are some procedural differences between appeals before the Registrar and 
appeals before the Presidency. In the following assessment, I distinguish 
between them where necessary. This is particularly necessary with regard to 
access. 


6.5.2.1 Appeals to the Registrar 


The appellate jurisdiction of the Registrar is broad, extending to all decisions 
taken by the CCO."°? Consequently, the scope of the Registrar’s appellate 
jurisdiction ratione materiae is determined by the scope of the right to com- 
plain to the CCO — which, as explained above, extends to all detention-related 
matters. Even if the CCO dismisses a complaint from a detainee — for example 
if the CCO considers that the matter complained about falls outside the scope 
of the right to complain — such a dismissal is in itself a decision that can be 
appealed to the Registrar. ‘The Registrar is also capable of dealing with the 
substance of any alleged human rights violations, as required under the right 


108 


RoR regulations 207-216. 


9 RoR regulation 220(1). 
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to remedy. This is because the Registrar conducts a de novo review of both law, 
facts, and the reasonableness of the decisions of the CCO. 

The Registrar’s appellate jurisdiction ratione personae only extends to 
detainees."° Others that may have an interest in an intramural matter — for 
example family members with regard to decisions on visitations rights — do 
not have a right to complain to the CCO nor to appeal decisions already 
taken. 

The right to appeal to the Registrar is subject to an admissibility criterion in 
the form of a time limit. Detainees must appeal to the Registrar within seven 


112 


calendar days following the notification of a CCO decision."” If the complaint 


is not received in time, the Registrar must dismiss it. However, a detainee may 
apply to have the time limit adjusted if “good cause is shown.”"? 

At first glance, this time limit appears rather short. For example, for 
a detained suspect that is present in court five days a week, it might be 
challenging to formulate a persuasive appeal.'“+ However — and importantly — 
this time limit has little practical significance. As explained above in section 
6.5.1.1, the right to complain to the CCO extends to any matter, including 
matters that have already been decided and appealed. This means that 
a detainee can always restart the administrative procedure by submitting 
a new complaint to the CCO concerning the same matter and then appeal 
the new CCO decision. The time limit will, in other words, never prevent 
a detainee from raising a human rights complaint and must therefore be 
regarded as compatible with the right to remedy. 

There are no other significant legal or practical obstacles to access. 
Detainees are informed of their rights, including the procedure for complaints 
when they arrive at the Detention Centre. For them to be able to exercise their 
rights to complain and appeal, it is also important that they are informed about 


N° RoR regulation 220: “a detained person may address the Registrar concerning the decision 


taken by the Chief Custody Officer.” This wording suggests all three groups have the right to 
appeal. For detained convicts, the right to appeal is also confirmed by RoR regulation 223. 
The right for detained witnesses to complain was confirmed in Presidency, Decision on the 
application for judicial review (Family visits for detained witnesses) [2013] 1CC-RoR221-04/12- 
4-Red. 

"In Decision on the admissibility of Aprodec’s complaints [2010] ICC-RoRz2z21-01/10-5-Red, the 

Presidency held that a complaint by a Belgian nonprofit organization that had requested to 

visit several detainees was found to be inadmissible (see, in particular, para 18 of the decision). 

See also RoR regulation 180(4). 

RoR regulation 220(1). 

RoR regulation 220(1). The practice of the Presidency suggests that the time limits should be 

applied with much flexibility, see the discussion in section 6.5.2.2 . 

"4 As a senior Detention Centre staff member told me, when detainees are busy with their court 
case, they “will not make issues of things that, before, were issues” (Interview ICC-o2). 
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decisions concerning their detention." There are no indications of deficien- 
cies in this regard. The fact that detainees have the right to be assisted by 
counsel in administrative proceedings should help alleviate any practical 
difficulties." 

In cases concerning disciplinary measures, there is a two-step system of time 
limits. First, the detainee must notify the CCO in writing of his or her 
intention to appeal within four days."” Second, the appeal must be filed 
within fourteen days of this notice.”® Although the initial time limit is short, 
it is not unreasonable since the detainee only needs to decide whether to 
accept the disciplinary measures or not. The second time limit is the more 
important; the detainee has fourteen days to write his or her appeal to the 
Registrar. This time limit may only be extended where “good cause is 
shown,”"9 

The time limit applicable in cases concerning disciplinary measures is 
more than twice as long as that for regular appeals — although the two are 
not directly comparable. ‘That is because, in disciplinary cases, the detainees 
do not have the option of filing a new complaint with the CCO to restart the 
administrative procedure. ‘The time limit for filing appeals against decisions 
imposing disciplinary measures therefore has much greater significance. 
Nevertheless, a time limit of four plus fourteen days does not appear to be 
too restrictive. 

Finally, it should be mentioned that detainees are provided with more 
reasoning and information than is the case for regular CCO decisions. 
Detainees are given a written decision, including a complete record of the 


120 


investigation,’*° which should make the drafting of appeals easier. Detainees 


are also specifically informed of their right to appeal against decisions impos- 


121 


ing disciplinary measures to the Registrar. 


"5 van Zyl Smit and Snacken (n 32) 306-307. 

6 RoR regulation 217(6) cf. regulation 220(s). 

RoR regulation 215(2). 

RoR regulation 215(4). 

"9 RoR regulation 215 does not contain a specific provision providing for the extension of time 
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8 


limits, but the Presidency has found that detainees may apply for variation of time limits 
applicable to judicial review by the Presidency according to RoC regulation 35, see Decision 
on the Defence Appeal to the Presidency (Registrar's Decision to Deny Mr. Katanga the Right to 
Communicate with Four Family Members and Friends) [2010] [CC-RoR220-01/10-4-Red 
para 4. This is an application by analogy since the wording of RoC regulation 35 indicates 
that it only applies to Chambers. There is no reason why this analogy cannot be extended 
further, to also include the time limits for appeals to the Registrar. 

RoR regulation 214. 

RoR regulation 215(1). 
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6.5.2.2 Appeals to the Presidency 


If a detainee is not satisfied with a decision taken by the Registrar, he or she 
may appeal to the Presidency under RoR regulation 221. There is no distinc- 
tion between different types of Registrar decisions (apart from the special 
procedures for disciplinary measures, which will be discussed toward the 
end of this section). It does not matter whether the decision is taken by the 
Registrar as the first instance or taken in the context of an administrative 
appeal against a CCO decision. Since the Presidency may review all 
Registrar decisions, and there are no further jurisdictional limitations in 
RoR regulation 221, the Presidency’s jurisdiction is identical to that of the 
Registrar. 

The admissibility criteria applicable to Presidency review are laid down in 
RoR regulation 221(1), according to which appeals must be filed “within 
7 calendar days from the notification of the decision or order using the 
approved standard form.” Requests that are not in the proper form or sub- 
mitted late may be dismissed. However, the Presidency has applied time-limit 
regulations with significant flexibility.’ In one case concerning a new tele- 
phone contacts registration policy, and its compatibility with the right to 
family life, the request was filed twenty days after the decision was notified 
to the detainee.'*? Nevertheless, the Presidency refrained from dismissing the 
application since it would “not [be] in the interests of justice to deprive the 
detainee of the opportunity to challenge” the decision, “due to the importance 
of the issues raised.”'** Moreover, as mentioned above, the detainee may at any 
time restart the procedure by submitting a new complaint to the CCO. As was 
the case before the Registrar, the time limit therefore cannot be regarded as 
restrictive. 

The form of review exercised by the Presidency is more limited than that of the 
Registrar. This raises the question of whether the Presidency is able to deal with the 
substance of any alleged human rights violations, as required under the right to 
remedy. 


Detainees may request variation of the time limit “where good cause is shown,” see RoR 
regulation 220(1) cf regulation 221(3). 

Presidency, Decision on the Application of Mr. Germain Katanga in respect of the new policy 
in the detention centre on the registration of telephone contacts [2009] ICC-RoRz2z21-02/09- 
6-Corr. 

Ibid. para 11. This decision was taken while the time limit for requesting judicial review was as 
short as forty-eight hours. When RoR regulation 221(1) was amended in 2013, the time limit 
was extended to seven calendar days. 
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The Presidency itself characterizes its review as “judicial review of admin- 
istrative decisions of the Registrar.” In a recent decision, the Presidency 
describes its standard of review as follows: 


[The Presidency’s review] is concerned with the propriety of the procedure by 
which the Registrar reached a particular decision and the outcome of the 
Registrar’s decision. The review involves a consideration of whether the 
Registrar has acted without jurisdiction, has committed an error of law, has 
failed to act with procedural fairness, has acted in a disproportionate manner, 
has taken into account irrelevant factors or failed to take into account relevant 
factors, or has reached a conclusion which no sensible person who has 
properly applied his or her mind to the issue could have reached."”° 


The Presidency’s standard of review — essentially limited to procedural irre- 
gularities, errors of law, and manifest errors of judgment — clearly distinguishes 
it from the Registrar. Indeed, it has all the hallmarks associated with judicial 
review.’ That being said, it does not appear to prevent the Presidency from 
dealing with the substance of the alleged human rights violations. The 
Presidency may, by virtue of ICC Statute article 21(3), always apply human 
rights law.’** Any decision of the Registrar that contravenes the human rights 
of a detainee must be regarded illegal and thus always reviewable on the 
ground that the Registrar has committed an error of law.'*? 


Presidency, Decision on the Application to review the “Decision on Complaint to the Registrar 
concerning Supported Family Visit” (Public redacted version) [2016] [CC-RoR221-02/16-3-Red 
para 21. 

Presidency, Decision on the Application to review the “Decision on Complaint to the Registrar 
concerning Supported Family Visit” (Public redacted version) {2016| 1CC-RoR221-02/16-3-Red 
para 21. This standard has been consistently applied and repeated almost word-for-word in 
Presidency decisions over the last decade. According to Presidency, Decision on the request for 
judicial review (bedding) [2012| ICC-RoR221-03/12-4-Red para 15, footnote 21 the standard was 
first established in two unpublished Presidency decisions from 2005 and 2006 with document 
numbers ICC-Pres-RoC72-02-5 and ICC-o1/04-01/06-731-Conf, respectively. For early deci- 
sions that are publicly available, see: Presidency, Reasons for the decision on the Applications 
for judicial review of Mr Jean-Pierre Bemba Gombo of 10 and 11 November 2008 [2008] ICC-o1/ 
05-01/08-310 para 12; Presidency, Decision on Mr Mathieu Ngudjolo’s Complaint Under 
Regulation 221(1) of the RoR [2009] ICC-RoRa17-02/08-8 para 24. 

"7 While the standard of review is of a judicial nature, the Presidency remains an administrative 
organ and nota court. On the use of judicial review standards in the context of administrative 
appeals procedures, see Chapter 3, section 3.2.1. 

Already in Presidency, Reasons for the decision on the Applications for judicial review of 
Mr. Jean-Pierre Bemba Gombo of 10 and 11 November 2008 [2008] ICC-o1/05-01/08-310, the 
Presidency used human rights law to perform an in-depth proportionality review of the 


128 


Registrar’s decision. 
"9 See e.g. Presidency, Decision on the Application of Mr. Germain Katanga in respect of the new 
policy in the detention centre on the registration of telephone contacts [2009] ICC-RoR221-02/ 
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Detainees wishing to appeal to the Presidency face no significant practical 
obstacles. The situation is practically identical to that of appealing a decision 
of the Registry."*° The right of the detainee to be assisted by counsel, as well as 
other procedural rights applicable before the Registrar, apply mutatis mutan- 
dis before the Presidency.'*" 

Finally, a few words should be said about the special procedures applicable 
in the cases of disciplinary sanctions. The right to appeal to the Presidency in 
such cases is laid down in RoR regulation 216, which states that the rules and 
procedures that apply before the Registrar apply mutatis mutandis to the 
Presidency.'** I therefore refer to what was said in section 6.5.2.1 about the 
Registrar’s handling of appeals against disciplinary sanctions. It is not clear 
whether the Presidency would apply its limited, judicial standard of review 
when handling appeals against decisions imposing disciplinary measures, or if 
it would conduct a de novo review like the Registrar.'?* But even if the more 
restrictive standard is applied, the Presidency would still, as explained above, 
be able to deal with the substance of any allegations of human rights 
violations. 


6.5.3 Participation 


In the ICC administrative appeals procedure, detainees are parties to the 
proceedings and thus active participants. It is the detainee — assisted by 
counsel if he or she so wishes — that writes and files the appeal.’*4 An appeal 
may be reasoned, and supporting evidence may be attached. 

If a complaint was made to the CCO before an appeal is made to the 
Registrar, the former will have conducted an investigation seeking the views of 
everyone involved, including the detainee.’ Furthermore, the complaining 


o9-6-Corr, where the human rights compatibility of the Registrar’s decision was the central 
issue. 

Which was discussed in section 6.5.2.1. 

RoR regulations 217-219 cf regulations 220(5) and 221(3). 

RoR regulation 216(2). 

There are no publicly available Presidency decisions in disciplinary cases. But see Presidency, 
Decision on the application for judicial review (requirement that medication be taken in the 
presence of a custody officer) [2013| ICC-RoR221-02/13-4-Red, which can be read as a weak 
indication that the Presidency will apply the judicial review standard. Although the 
Presidency in that case ultimately concluded that impugned decision was not a disciplinary 
measure but an administrative decision of the regular kind (paras 32-34), it came to that 
conclusion only after declaring that judicial review standard was applicable to the case 
(para 23). 

RoR regulations 215-217, 219-221. 

5 RoR regulation 218(1). 


34 
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detainee “shall be permitted to communicate freely on the matter” with the 
CCO."° Such communication may happen directly or be aided by counsel if 
the detainee so wishes. ‘The detainee may provide both further arguments and 
documents in support of his or her complaint. 

Detainees are also able to participate in the fact-finding and investigation 
following an appeal to the Registrar. Whenever a CCO decision is appealed to 
the Registrar, the CCO shall forward “all information collected during the 
previous investigation.”'*” The Registrar shall also conduct an independent 
investigation, seeking the view of “all persons involved,” and the detainee may 
“communicate freely on the matter” with the Registrar.3* The Registrar’s 
investigation is, however, of a more formal nature than that of the CCO. 
Normally, the detainee is not interviewed or otherwise in direct communica- 
tion with the Registrar. he communication is instead conducted in writing, 
usually in the form of letters, briefs, and other documents. Yet despite being 
unable to make oral submissions, detainees still have ample opportunities to 
participate in the appeals process. These rights of participation may be exer- 
cised by the detainee personally or through counsel. 

The nature of the review performed by the Presidency implies less investiga- 
tion in the form of fact-finding. The fact-finding capacity of the Presidency is also 


13) 


limited in practice."3? Although the duty to investigate applies (mutatis mutandis) 


to the Presidency,° its investigation is even more formal than that of the 
Registrar. In most cases, the Presidency is heavily reliant on the “information 
obtained in the course of the previous investigations of the complaint,” which the 
Registrar shall make available." If the Presidency considers that further informa- 
tion is needed, it may either collect that information itself, or order the Registrar 
or CCO to provide it.'P Additionally, the detainee may submit briefs and other 
documents to the Presidency.'** However, the detainee must obtain leave from 
the Presidency to submit documentation after the appeal has been filed.*+ The 


RoR regulation 218(2). 

87 RoR regulation 220(4). 

RoR regulation 218 cf. regulation 220(s). 

89 Interview [CC-06. 

4° RoR regulation 218 cf. regulation 221(3). 

4 RoR regulation 221(2). 

“See e.g. Presidency, Order concerning the Applications for judicial review of Mr Jean-Pierre 
Bemba Gombo of 10 and 11 November 2008 [2008] ICC-o1/05-01/08-245, where the Presidency 
ordered the CCO to explain the reasons for a decision. 

48 RoR regulation 218(2) cf. regulation 221(3). 

“4 See Presidency, Decision on the application for judicial review (glasses) [2013] 1CC-RoR221-01/ 

13-4-Red para 36, which finds this to be “in accordance with the principle established in 

[RoC] regulation 24(5).” 
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level of detainee participation is thus slightly lower before the Presidency than 
before the Registrar. 

Decisions by the Registrar and the Presidency are notified to the detainee.’ 
If the decision is negative, in the sense that the detainee’s complaint is found to 
be meritless, the detainee shall be provided with a written, reasoned 
decision.“*° It is not explicitly stated in the RoR that there is a duty to give 
reasons for positive decisions.'*” In practice, the Presidency nevertheless 
always does so. Since the Registrar’s decisions are confidential, it is difficult 
to say what its actual practice is, but the Presidency seems to expect that the 


48 Even though it is 


Registrar provides reasons regardless of the outcome. 
clearly most important to be provided with reasons when one is unsuccessful, 
positive decisions should also be reasoned so that detainees can verify that 
their views were taken into account. 

The special procedures applicable in cases of disciplinary sanctions provide for 
even further detainee participation. The detainee is informed by the CCO about 
the charge of disciplinary offense, and the supporting evidence.” The CCO 
shall also conduct an oral hearing, during which the detainee may provide 


evidence and question witnesses.'”° 


Subsequent review by the Registrar and the 
Presidency is then conducted on the basis of the record of the proceedings before 
the CCO, as well as further submissions by the detainee.'™ 

In conclusion, the administrative appeals procedure allows for a very high 
degree of participation. Although there are a couple of very minor question 
marks, such as the need to obtain leave from the Presidency before making 
supplementary submissions, the overall picture is that detainees are active 
participants in the appeals procedure. ‘The normative requirements related to 


participation must therefore be regarded as fulfilled. 


6.5.4 Neutrality 


The neutrality of the ICC’s administrative appeals procedure depends on its 
independence and impartiality. This must be assessed for the procedure as 


45 RoR regulation 219(3)-(s) cf. regulation 221(3). 

4° RoR regulation 219(s) cf regulation 221(3). 

447 Compare RoR regulations 219(3) with 219(5). 

Presidency, Decision on the Application of Mr Germain Katanga in respect of the new policy in 
the detention centre on the registration of telephone contacts [2009] ICC-RoRz221-02/09-6-Corr 
para 14 (emphasizing the importance of properly reasoned Registrar decisions for the sub- 
sequent judicial review). 

49 RoR regulation 210(2). 

%° RoR regulation 210(2). 

RoR regulations 214(1), 215(5), and 216(2)-(3). 
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a whole. This means that in cases where the impugned decision was initially 
taken by CCO, one must take into account not only the Registrar’s indepen- 
dence and impartiality, but also that of the Presidency. In such a two-step 
appeals process, the second level of review may repair deficiencies present in 
the former rounds, or inject (further) bias.’ 

The independence of the administrative appeals procedure depends pri- 
marily on two factors: institutional independence and the procedures for 
appointment and removal of decision-makers in the appeals procedure. 

With regard to the institutional framework, the issue of independence is 
quite complicated. That is because the Registrar is also the chief adminis- 
trative officer of the ICC, with “overall responsibility for all aspects of manage- 
ment of the detention centre.”"? This includes the power to make 
administrative decisions of a general nature, laying down broad rules that 
the CCO implements, and to instruct the CCO. The Registrar is in other 
words clearly not independent from the CCO. As an appellate body, the 
Registrar therefore lacks sufficient institutional independence. This is not 
surprising, as it is common for administrative appeals procedures to take the 
form of a superior reviewing the decisions of its subordinate bodies. 

Whether the administrative appeals procedure is sufficiently independent 
therefore hinges on the Presidency. Since all decisions of the Registrar may be 
appealed to the Presidency, review by the Presidency may repair the deficit 
posed by the Registrar’s lack of independence. 

On the face of it, one can hardly question the independence of the 
Presidency. It is composed of three independent judges, each of whom is 
elected to the Presidency by their peers, and is not subject to anyone’s 
instruction. On the other hand, the Presidency is responsible for the admin- 
istration of the ICC — that is the organization as a whole.’ In practice, 
however, the Presidency’s only involvement in detention matters is to approve 
amendments to the RoR drafted by the Registrar and, if necessary, to appoint 
a judge to inspect the Detention Centre.'%> In institutional terms, the 
Presidency is therefore slightly less independent than for example a court, 
but vastly more independent than the Registrar, which is an administrative 
body directly superior to the Detention Centre. Indeed, the Presidency’s 
degree of independence must be described as very high. That it is not as 
independent as a court does not detract from the fact that the minimum 


The latter would be the case if the second level of review is less independent or impartial than 
the first level. 

RoC regulation go(1). See also section 6.2.3. 

+ ICC Statute article 38(3)(a). 

55 RPE Rule 14(1) and RoC regulation 94(1). 
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requirements under the right to remedy and procedural justice are fulfilled 
with regard to institutional independence. 

With regard to the procedures for appointment and removal, I will only 
discuss those that apply to the Presidency since I have already concluded that 
the Registrar is not sufficiently independent. Since the Presidency is com- 
posed of, and elected by, ICC judges,'*° the key question is whether the 
procedures for appointing and removing ICC judges are capable of ensuring 
the necessary independence. 

All ICC judges are elected by secret ballot by the state parties to the ICC 
Statute “from among persons of high moral character, impartiality and integrity 
who possess the qualifications required in their respective States for appoint- 
ment to the highest judicial offices.”"*” Terms are long: nine years, with no 
possibility of reelection.'5* ICC judges can only be removed from office if they 
are unable to exercise the functions required by the ICC Statute, or if they are 
found to have committed “serious misconduct or a serious breach of [their] 
duties.""°° The decision to remove a judge has to be taken by a two-thirds 
majority vote by both the Assembly of States Parties and the other ICC 
judges." These strict procedures should guarantee the independence of the 
Presidency from the direct power-wielder, that is the Registrar and/or the CCO. 

The high degree of independence enjoyed by the Presidency — due to its 
position within the ICC’s institutional framework and the robust procedures 
for appointment and dismissal — constitutes a solid foundation for impartiality. 
Indeed, I do not know of any particular examples of obvious bias, and there are 
no structural factors that are evidently detrimental to impartiality. Moreover, 
a detainee that considers a judge is biased may request his or her 
disqualification." 

The conclusion must therefore be that the ICC administrative appeals 
procedure appears to be neutral, in the sense that it is sufficiently independent 
and impartial. 


6.5.5 Outcome 


The potential outcomes of appeals to the Registrar and Presidency are typical 
of administrative review. First, the decision may be upheld or the 


5° ICC Statute article 38(1) and a 
7 ICC Statute article 36(3)(¢ 
58 ICC Statute article 36(9 
9 ICC Statute article 46(1 
6° ICC Statute article 46(2)(a 
© ICC Statute article 41(2) ef. RPE tule 34. 
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administrative appeal dismissed. Second, the decision appealed against may 
be quashed, either in full or in part. Third, the appellate body may modify the 
decision. Fourth, the Presidency or the Registrar may issue a new decision. 
Such a new decision may even be of an erga omnes nature, in the sense that 
subordinate bodies are instructed to discontinue, modify, or establish 
a general decision or practice.’ 

When a detainee appeals a decision’® that constitutes a human rights 
violation, and which is still in force at the time of the appeal, these outcomes 
are capable of preventing a violation or stop a continuing violation — as 
required by the right to remedy. However, for violations that have occurred 
and cannot be invalidated — for example isolated incidents of inhuman 
treatment — these outcomes are insufficient. In such cases, a declaratory 
decision and/or monetary compensation would be more appropriate 
outcomes. 

On the face of it, the Registrar and the Presidency appear to lack the power 
to order such remedies. Nothing in the text of the RoR or RoC suggests that the 
Registrar or Presidency possesses the power to order other outcomes than those 
typical for administrative appeals. The question is then whether such powers 
can be derived from ICC Statute article 21(3), according to which the applica- 
tion and interpretation of ICC law “must be consistent with internationally 
recognized human rights.”"°+ Although Chambers have been rather creative 
in establishing new remedies in the context of criminal proceedings,"°> it 
remains to be seen whether the Registrar or the Presidency will do the same 
in the exercise of their administrative appeals function. No detainee appears to 
have raised the issue so far. As the law now stands one must therefore conclude 
that the Registrar and the Presidency lack the power to provide monetary 
compensation. 

In disciplinary cases, there is an expanded catalog of outcomes.’®° In cases 
where disciplinary measures have been imposed, and later found to be 
incompatible with the detainee’s human rights, the following specific out- 
comes are mentioned: “the restoration of confiscated items or privileges, 
repayment of any fine imposed, cancellation of any warning or suspended 


162 


See e.g.: Presidency, Decision on the Application of Mr Germain Katanga in respect of the new 
policy in the detention centre on the registration of telephone contacts [2009] ICC-RoR221-02/ 
o9-6-Corr paras 65-69; Presidency, Decision on the request for judicial review (administration 
of medicine by guards) [2012] [CC-RoR221-01/12-6-Red paras 44-47. 

Such a decision may take the form of a dismissal by the CCO of a complaint against e.g. the 
general conditions of detention. See also section 6.5.1.1. 


163 


64 See also the discussion in section 6.3.1. 


Bitti (n 54) 437-438, with further references. 
RoR regulation 215(9) cf 216(2). 


165 
166 
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disciplinary measures or end of confinement to the cell.”!7 Additionally, the 
Registrar or the Presidency “may take any other action [they see] fit in the 
68 The Registrar and the Presidency thus seem to be empow- 
ered to order the outcomes necessary to fully comply with the right to remedy — 


including declaratory relief and monetary compensation.’ 


circumstances. 


6.5.6 Summary 


When seen as a whole, the ICC’s administrative appeals procedure fulfills 
virtually all the requirements posed by the right to remedy and procedural 
justice. Access is in particular ensured through the very inclusive right to 
complain to the CCO, who is obliged to render a decision. Such deci- 
sions, as well as any decision taken by the Registrar, may then be subject 
to appeal. As appellate bodies, both the Registrar and the Presidency has 
sufficient jurisdiction. The rather strict time limits are generally not 
a problem, due to the fact that detainees can restart the procedure at 
any time by submitting a new complaint to the CCO. In cases concern- 
ing disciplinary sanctions this option is lacking but the time limit is 
longer and the detainees are given more information about the decision 
taken and their right to appeal. Access is thus sufficiently ensured also in 
disciplinary cases. 

With regard to participation and neutrality, the findings above are over- 
whelmingly positive. Detainees are truly party to the appeal proceedings. ‘The 
independence of the Presidency appears to be of the highest level, and there 
are no particular allegations of bias. 

On the other hand, the outcomes available through the administrative 
appeals procedure are imperfect. The apparent lack of power to provide 
declaratory relief and/or monetary compensation is a significant gap. That 
being said, it might be closed if the Presidency and/or the Registrar adopted 
a broad reading of ICC Statute article 21(3) in order to assert the necessary 
remedial powers to comply with the right to remedy. 

The question in the following is therefore whether the other ICC account- 
ability mechanisms are capable of filling these outcome gaps. 


67 Ibid. 
08 Ibid 
69 Whether they will do so in practice is still uncertain. At the time of writing, no decisions 


reviewing disciplinary measures have been published. 
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6.6 (PRE-)TRIAL AND APPEALS CHAMBERS 


6.6.1 Introduction 


The Chambers of the ICC are composed of judges from the judicial divisions. 
According to the relevant legal texts — the ICC Statute, RPE, RoC, and RoR - 
the role of Chambers in intramural matters is minuscule. Still, complaints and 
requests concerning other intramural matters are from time to time brought 
before Chambers. Detained accused may simply raise such matters directly 
with the Chamber presiding over his or her criminal case, for example by 
making an oral request at the start of a trial day.'7° 

Despite the lack of textual support, Chambers have found themselves 
competent to rule on requests concerning intramural matters. This may be 
characterized as a form of incidental jurisdiction, that is jurisdiction derived 
from the close legal connection between the intramural matters and the 
principal proceedings on the merits (the criminal case).'”" Through the 
exercise of such incidental jurisdiction Chambers have become an ICC 
accountability mechanism for a wide range of intramural matters. As an 
accountability mechanism, Chambers belong to the category of international 
courts since they fulfill all the requirements laid down in Chapter 3, sec- 
tion 3.2.6. 

Detained accused may therefore choose whether to take their complaints 
alleging human rights violations to the administrative system of review of 
intramural complaints or to Chambers — or to both. According to ICC staff 
members interviewed for this study some detained accused indeed prefer to 
bring intramural matters to the attention of Chambers, rather than using the 
administrative complaints procedure — allegedly because they perceive the 
judges in some Chambers as more lenient than the Registry and 
the Presidency.’ 


6.6.2 Access 


ICC Chambers’ main task is to preside over criminal trials against persons 
accused of committing international crimes. Detained accused are thus reg- 
ularly present before Chambers. During the pretrial phase there are multiple 
hearings where the accused is present, beginning with an initial appearance 


Interview [CC-o1. 

‘” Chittharanjan Félix Amerasinghe, Jurisdiction of Specific International Tribunals (Brill 
Academic Publishers 2009) 129. 

'? Interview ICC-o1; Interview ICC-o2; Interview ICC-03. 
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before the court.'”? In the trial phase, the accused is brought from the 
Detention Centre to the courtroom to participate in the proceedings 
each day of the trial. At all these times the detained accused are presented 
with practical, low-threshold opportunities to put detention-related com- 
plaints to the judges orally during hearings. Alternatively, such an order can 
be requested by making a formal filing or by simply sending an email directly 
to the Chamber handling the case.'”+ 

It is only detained accused that appear before Chambers. The other two 
groups of detainees — convicts and detained witnesses — lack such access.'7* 
Detained witnesses are not formally party to the criminal case and thus lack 
standing to file requests or complaints before the Chamber seized of the case. 
Convicts lack access due to the fact that after final judgment there is no longer 
any Chamber seized of their criminal case. In the following I shall therefore 
only discuss the issue of access for detained accused. 


6.6.2.1 Jurisdiction 


Since the detained accused is already properly before the court in connection 
with the criminal case, the key question is whether and to what extent the 
Chamber has the competence — that is jurisdiction ratione materiae — to rule 
on requests concerning intramural matters. 

A survey of the ICC Statute, and the rules and regulations adopted under it, 
reveals that there is no provision explicitly conferring intramural jurisdiction 
on Chambers. This may suggest that intramural jurisdiction is lacking. 
Systemic arguments point in the same direction. The Detention Centre is 
part of the Registry, and the Registrar has “overall responsibility for all aspects 
of management of the detention centre.”"”° There are no provisions in the 
ICC Statute that give Chambers any authority over the Detention Centre. 

On the other hand, there is nothing in the ICC Statute that explicitly 
prohibits Chambers from having intramural jurisdiction. ‘There are several 
open-ended provisions in the Statute that confer upon Chambers significant 
discretion to define their own competence. A statutory basis for intramural 


The initial appearance of a detained accused is obligatory under ICC Statute article 61(1). 
Other hearings include interim release proceedings under RPE rule 118 and status confer- 
ences under RPE rule 121(2)(b). 

‘4 Interview ICC-03. 

Given that they have no access, there is no participation to speak of, and no potential 
outcomes to assess. In the following I will thus not discuss these two groups in connection 
with the analysis and assessment of participation, neutrality, and outcome when Chambers 
exercise incidental intramural jurisdiction. 


7 RoC regulation go(1). 
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jurisdiction may — at least as far as the Trial and Appeals Chambers are 
concerned — be construed on the basis of the broadly formulated provision 
in ICC Statute article 64(6)(f). It confers upon the Trial Chamber the power 
to “[rJule on any ... relevant matters” during trial.'77 

A comparable legal basis is missing for the Pre-Trial Chamber. ICC Statute 
article 57 on the functions and powers of the Pre-Trial Chamber lacks a generic 
catch-all provision like the one in article 64(6)(f). The closest parallels in 
article 57 are the provisions found in paragraph (3), letters (a) and (b). 
Paragraph (3)(a) provides that the Pre-Trial Chamber may “issue such orders 
and warrants as may be required for the purposes of an investigation,” but only at 
the request of the Prosecutor. It therefore cannot be used as a legal basis for the 
Pre-Trial Chamber to rule on detainee requests concerning intramural matters. 

Paragraph (3)(b) is more promising. According to it, the ‘Trial Chamber 
may, upon “the request of a person who has been arrested ... issue such 
orders ... as may be necessary to assist the person in the preparation of his or 
her defence.” The question is whether an order concerning intramural matters 
can be regarded as an order to “assist the person in the preparation of his or her 
defence.” The text of paragraph (3)(b), and its immediate context in article 57 
suggests that it is assistance in the form of investigatory orders that is envisaged, 
such as orders compelling the Prosecutor to disclose evidence to the defense. 
But one should guard against reading too much into the precise wording of 
this article, considering that the travaux préparatoires reveal that article 57 was 
introduced very late, as “an entirely new text, drafted informally at the Rome 
Conference.”"7* 

This seems to make room for a more open interpretation, where the broader 
context around article 57 and the role of the Pre-Trial Chamber must carry 
much weight. Key in this respect is the role of the Pre-I’rial Chamber as the 
Chamber in charge of a case at the pretrial stage. No Trial Chamber will have 
been constituted at this point.'7? Moreover, RPE rule 132bis, which provides 


‘77 'The Appeals Chamber assumes all powers of the Trial Chamber during the appellate stage, 
see ICC statute article 83(1). 

Schabas (n 50) 880. As can be gleaned from the drafting documents, the text that became 
article 57 was introduced just over two weeks before the final ICC Statute was adopted, and it 
took just over a week from the article was introduced to it was adopted by the Working Group 
on Procedural Matters: “Working paper: new draft proposal for articles 57 and 57 bis,” UN 
Doc A/CONF.183/C.1/WGPM/L38/Rev.1; “Working paper on article 57 bis,” UN Doc A/ 
CONF ..183/C.1/WGPMIL.64; “Report of the Working Group on Procedural Matters,” UN 
Doc A/CONF.183/C.1/WGPM/L..2. These documents are published in United Nations, 
Official Records of the United Nations Diplomatic Conference of Plenipotentiaries on the 
Establishment of an International Criminal Court, vol. 3 (United Nations 2002). 

79 ICC Statute article 61(11). 
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for the designation of a single judge that may act on the Pre-Trial Chamber’s 
behalf in relation to preparatory issues, lists among such preparatory issues that 
of “[dJealing with the conditions of detention and related matters.”"*° Reading 
article 57 in this context, it seems to be an oversight that the Pre-Trial 
Chamber has not explicitly been given the power to decide on “any relevant 
matters.” Consequently, article 57(3)(b) must be interpreted expansively, to 
the effect that the Pre-Trial Chamber has the competence to issue orders 
concerning intramural matters, following a request from a detainee. 

In practice, Chambers appear to have used these broadly formulated provi- 
sions to find themselves competent to deal with complaints concerning the 
intramural matters. Publicly available examples of this practice are few and far 
between." The only clear-cut example I have found in the ICC records is an 
order by Pre-Trial Chamber I in the Lubanga case instructing the Registry to 
implement new and expanded visiting times for counsel at the Detention 
Centre." 

It might be tempting to consider this single, decade-old example as 
a spurious incident. However, interviews I have conducted with present and 
former ICC staff reveal that Chambers have given orders concerning intra- 
mural matters in other instances as well.’*3 This practice is described by 
interviewees as infrequent. One recalled that there were perhaps two to 
three orders related to intramural matters per year, most made orally in 
court (“off the hoof,” as the interviewee described it) and some formalized 
in writing."“+ Another said such orders were infrequent but that there was 
a recent upshot in such orders in connection with two specific cases before 
different Trial Chambers."*5 

The interviewees also provided a plausible explanation of why these orders 
were not part of the public record. Namely, that sensitive issues related to 


80 RPE rule 132bis(5)(f). 

Orat least it is hard to find. The ICC’s website, where the court records are located, has search 
functionality that is sub-par, making it very difficult to find examples of oral or written orders. 
Third party databases, such as the ICC Legal Tools database <www.legal-tools.org/>, have 
more advanced search and filtering options. Sadly, though, they do not seem to contain 
complete records. 

ICC Pre-Trial Chamber I, Decision on the schedule and conduct of the confirmation hearing, 
Prosecutor y. Lubanga [2006] I[CC-o1/04-01/06-678. See also ICC transcripts, Prosecutor 
vy. Lubanga, Pre-Trial Chamber I, Transcript No ICC-o1/04-01/06-T-30-EN (November 9, 
2006) 15 and 17-19. 

Interview ICC-o1; Interview ICC-02; Interview ICC-03. It was through these interviews that 
I first became aware that Chambers have in practice exercised jurisdiction over intramural 
matters. 

Interview ICC-o1. 

Interview ICC-o3. 
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a detained accused’s health had been at issue in the cases where complaints 
about intramural matters were raised in court.’*° Such issues are usually dealt 
with in closed session.’®7 Intramural complaints in the form of written sub- 
missions to a Chamber, and decisions and orders upon such submissions, will 
for these reasons normally be classified as confidential. Consequently, the 
only information available on the recent ICC practice at the time of writing is 
the hearsay information about this practice that I have been able to gather 
from interviews with ICC insiders. Regrettably, this information is — partially 
due to the sensitive subject-matter of the practice thus far — quite vague and 
unspecific. 

Nevertheless, it must be regarded as sufficient evidence to conclude that 
Chambers do indeed assert jurisdiction in intramural matters. The ICC 
Statute must also, as pointed out above, be interpreted as allowing for such 
jurisdiction, even though it does not specifically regulate its exercise. It there- 
fore seems safe to conclude that ICC Chambers have jurisdiction to receive 
and handle complaints concerning intramural matters. 

A similar practice is found among the ad hoc the international criminal 
tribunals — the ICTY and the ICTR — both of which have found themselves 
competent to issue orders concerning intramural matters.’ At the ICTR, 
detained accused raised issues concerning the conditions of detention and 
other intramural matters before Trial and Appeals Chambers."*? Although all 
publicly available motions concerning intramural matters seem to have been 
dismissed, the Appeals Chambers have repeatedly confirmed that ICTR 
Chambers have ratione materiae jurisdiction to entertain such complaints.'?° 
The rationale put forward by the ICTR Appeals Chamber for the existence of 


Interview ICC-o1; Interview ICC-03. 

Under ICC Statute article 64(7) a Trial Chamber may “determine that special circumstances 
require that certain proceedings be in closed session ... to protect confidential or sensitive 
information to be given in evidence.” The same power is conferred upon the Appeals 
Chamber by virtue of ICC Statute article 83(1). 

I refer only to the ICTY and ICTR here, as they are the only fully international criminal 
tribunals, with an internationalized detention unit, and an administrative system for dealing 
with intramural complaints. Other “hybrid” or “internationalized” courts, such as the Special 
Court for Sierra Leone and the Extraordinary Chambers in the Courts of Cambodia, are not 
comparable to the ICC in the present context. 

For an overview, see Abels (n 3) 377-380. 

"9° ICTR Appeals Chamber, Decision on “Appellant Hassan Ngeze’s Motion for Leave to Permit 
His Defence Counsel to Communicate with Him During Afternoon Friday, Saturday, Sunday 
and Public Holidays,” Prosecutor v. Nahimana et al., Case No ICTR-99-52-A, April 25, 2005 
para 3; ICTR Appeals Chamber, Decision on Hassan Ngeze’s Motion to Set Aside President 
Mose’s Decision and Request to Consummate His Marriage, Prosecutor vy. Nahimana et al., 
Case No ICTR-99-52-A, December 6, 2005. 
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such jurisdiction was that it had a duty to ensure that the proceedings were 
fair.” 

At the ICTY, detained accused routinely raised matters concerning their 
health and the conditions of detention.’** Many of these complaints were 
dismissed on their merits but some resulted in orders from IC'T'Y Chambers 
with direct instructions to the staff at the UN Detention Unit. In one case, 
ICTY Trial Chamber II tackled the issue of jurisdiction over intramural 
matters head on, ultimately concluding that it did have such jurisdiction. In 
support of this conclusion it pointed to the various provisions in the ICT'Y 
Statute and the Rules of Procedure and Evidence that oblige ICTY Trial 
Chambers to satisfy themselves that those rights are being respected.'?? As 
a consequence, ICT'Y Trial Chamber II found that it was required “to concern 
itself with the physical and mental well-being of an Accused detained in the 
[Detention Unit].”"°+ 

The relevance and weight of ICTY and ICTR case law when interpreting 
the ICC Statute is questionable. This is because ICTR and ICTY practice is 
not as such applicable law under ICC Statute Article 21.'9° ICTY/ICTR case 
law can seemingly only be relied on to the extent that it constitutes evidence of 
principles and rules of international law as this concept is understood in ICC 
Statute article 21(1)(b). Even though, as noted by Bitti, the “jurisprudence of 
these Tribunals have had a considerable degree of attraction for participants in 
ICC proceedings,” one must be wary of relying on it.°° The differences 
between the procedural systems of the ICTY/ICTR and the ICC are 


significant.'%” Therefore, “ICC Chambers have been generally cautious with 


7 


regard to the rules and jurisprudence of the ad hoc Tribunals as far as 
procedural law is concerned.”"°* Or, as Nerlich puts it, “any reliance on 
ICTY and ICTR precedent in relation to the interpretation of the procedural 


‘ICTR Appeals Chamber, Decision on Hassan Ngeze’s Motion to Set Aside President Mgse’s 
Decision and Request to Consummate His Marriage, Prosecutor v. Nahimana et al., Case No 
ICTR-g9-52-A, December 6, 2005. 

See Abels (n 3) 373, in particular the ICTY practice referred to in his footnote 549. 

3 ICTY Trial Chamber II, Order Regarding the Nightly Monitoring of the Accused, Prosecutor 
v. Tolimir, Case No IT-05-88/2-T, August 25, 2010 para 18. 

Ibid. para 19. 

95 Bitti (n 54) 427. 

9° Tid. 

97 Volker Nerlich, “The Status Of ICTY And ICTR Precedent In Proceedings Before The ICC” 
in Goran Sluiter and Carsten Stahn (eds.), The Emerging Practice of the International 
Criminal Court (Brill 2009) 321-322. 

Bitti (n 54) 430. 
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law of the ICC must be made with utmost caution.”’°? The potential meth- 
odological pitfalls one must avoid are many.*°° 

One cannot therefore simply conclude that, because Chambers at the 
ICTY and the ICTR had incidental jurisdiction in intramural matters, the 
ICC also has such jurisdiction. However, as was shown above, there is support 
in ICC law and practice for the proposition that ICC Chambers have jurisdic- 
tion to handle complaints concerning intramural matters. The ICTY and 
ICTR case law merely confirms and strengthens that conclusion. 

Moreover, both the ICTY and the ICTR have found intramural jurisdiction 
to be inherent and necessary for the functioning of an international criminal 
tribunal. The ICTY has even stated that intramural jurisdiction is part of 
Chambers’ “inherent power to ensure that proceedings are fair.”*°' The 
jurisdiction is also incidental, in the sense that ICT Y/ICTR practice empha- 
sizes the link between their intramural jurisdiction and the need to ensure the 
fairness of the criminal proceedings over which they have mainline 


202 


jurisdiction.*~ It is not unusual for courts and tribunals to find that they 


have such incidental jurisdiction to deal with matters connected to the merits — 
even without explicit support in their constituent treaties.*°? For instance, the 
power of courts and tribunals to order interim measures is seen as an inherent 
competence that must be presumed to exist even in the absence of express 
provisions in their constituent instruments.*°+ 

The ICC Statute contains open-ended provisions on the powers of 
Chambers that in principle open up for such jurisdiction. Thus, if one accepts 
the argument that intramural jurisdiction is incidental to the criminal pro- 
ceedings of an international criminal court or tribunal, one must assume that 


"99 Nerlich (n 197) 322. 

Thid. 321-324 and passim. 

ICTY Appeals Chamber, Decision on the Registry Submission Pursuant to Rule 33(B) 
Following the President’s Decision of 17 December 2008, Prosecutor v. Seselj, Case No 
ICTY-03-67-T, April 9, 2009 para 21. 

ICTY Appeals Chamber, Decision on the Registry Submission Pursuant to Rule 33(B) 
Following the President’s Decision of 17 December 2008, Prosecutor v. Seselj, Case No 
ICT Y-03-67-T, April 9, 2009 para 20; ICTR Appeals Chamber, Decision on Hassan Ngeze’s 
Motion to Set Aside President Mgse’s Decision and Request to Consummate His Marriage, 
Prosecutor v. Nahimana et al., Case No ICTR-99-52-A, December 6, 2005; ICTR Appeals 
Chamber, Decision on “Appellant Hassan Ngeze’s Motion for Leave to Permit His Defence 
Counsel to Communicate with Him During Afternoon Friday, Saturday, Sunday and Public 
Holidays,” Prosecutor v. Nahimana et al., Case No ICTR-g9-52-A, April 25, 2005. 

See, generally, Chester Brown, “Inherent Powers in International Adjudication” in Cesare 
PR Romano, Karen J Alter, and Yuval Shany (eds.), The Oxford Handbook of International 
Adjudication (OUP 2013). 

Chittharanjan Félix Amerasinghe, Jurisdiction of International Tribunals (Kluwer Law 
International 2003) 348; Brown (n 203) 837. 
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the ICC too has such jurisdiction. This lends further support to the conclusion 
that the ICC Chambers have jurisdiction over intramural matters. 


6.6.2.2. Admissibility 


With the jurisdictional hurdles out of the way, it is necessary to identify the 
admissibility criteria that apply to intramural complaints. ‘The legal waters 
around Chambers’ incidental jurisdiction over intramural matters are gener- 
ally muddy. As explained above, the ICC Statute and secondary law lack any 
explicit references to intramural jurisdiction. The legal basis is merely a set of 
open-ended, permissive provisions in the ICC Statute. Consequently, condi- 
tions of admissibility, and other access issues, are simply not properly regu- 
lated by written ICC law. The ICC Statute and the rules and regulations 
adopted under it are simply silent. 

Faced with a similar legal lacuna, the ICTR and the ICTY have nevertheless 
established admissibility requirements to avoid the risk of parallel proceedings 
and forum shopping.*”* Although one should, as mentioned above, be careful in 
drawing direct parallels between the ICTR/ICTY and the ICC, their practice 
may be relied on as evidence of principles and rules of international law, which 
form part of the applicable law of the ICC.* A subtle reliance on ICTR and 
ICTY case law appears particularly warranted in the present case since it is 
virtually the only source to draw on for evidence of such principles and rules.*°” 

A first admissibility requirement set out by both the ICTR and the ICTY is 
that a detained accused must first exhaust the administrative appeals proce- 
dure before submitting an intramural complaint to Chambers.?°* If the 


How to properly conceptualize these access obstructions is debatable. The ICTY Appeals 
Chamber referred to this as a question of whether there was “concurrent jurisdiction to 
review decisions” in Decision on the Registry Submission Pursuant to Rule 33(B) Following the 
President’s Decision of 17 December 2008, Prosecutor v. Seselj, Case No ICT Y-03-67-T, 
April 9, 2009 para 21. It thus conceptualized the question as one of jurisdiction. But one 
could just as well argue that the core aspect of jurisdiction — competence ratione personae, 
materiae, loci, and temporis — does exist, but that exhaustion of administrative accountability 
mechanisms is an admissibility requirement. I have chosen the latter terminology, as the 
obstructions at play here bear close resemblance to what international courts and tribunals 
generally regard as admissibility requirements. See, as an analogy, the admissibility require- 
ment of exhaustion of local remedies. 

206 ICC Statute article 21(1)(b). 

Gentle reliance on ICTR/ICTY practice implies that one must be mindful of the potential 
methodological pitfalls, see Nerlich (n 197) 321-324. 

ICTR Appeals Chamber, Decision on “Appellant Hassan Ngeze’s Motion for Leave to Permit 
His Defence Counsel to Communicate with Him During Afternoon Friday, Saturday, Sunday 
and Public Holidays,” Prosecutor vy. Nahimana et al., Case No ICTR-99-52-A, April 25, 2005 
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administrative complaints procedure is not exhausted, complaints to 
Chambers are dismissed.*°° Although there may be good reasons for requiring 
the exhaustion of administrative appeals procedures also in the ICC context, it 
is unclear whether ICC Chambers have in practice done so. Several 
Detention Centre staff members interviewed in connection with this study 
voiced concern about intramural jurisdiction for Chambers.”° The gist of 
their criticism was that Chambers would receive such complaints and issue 
orders even though the detained accused had not made use of the adminis- 
trative complaints mechanism.” 

It must be emphasized, though, that this is merely hearsay evidence about 
the content of the decisions of ICC Chambers. The actual decisions the 
interviewees referred to are confidential since they concerned medial issues. 
It is therefore difficult to know whether the exhaustion of the administrative 
complaints mechanism is an admissibility requirement under ICC law. 

Another admissibility requirement, which is well established in ICTY and 
ICTR case law, is the requirement that the intramural matter complained of 
must have an impact on the criminal proceedings against the detainee.** This 
impact requirement reflects the incidental nature of Chambers’ jurisdiction 
over intramural matters, and Chambers’ duty to “ensure that a trial is fair and 
expeditious and is conducted with full respect for the rights of the accused.”*? 
Chambers are not supposed to be the primary accountability mechanism but 
if there are intramural matters that may affect the fairness of the criminal 
proceedings — including human rights violations — the rationale for Chambers’ 
jurisdiction is strong. For other matters, there is no need for intramural 
jurisdiction for Chambers in order to preserve the fairness of the proceedings. 
It is not clear whether the [CC Chambers have followed in the footsteps of the 
ICTY and ICTR with regard to this admissibility criterion either. 


paras 2-3; ICTR Appeals Chamber, Decision on Jean-Bosco Barayagwiza’s Urgent Motion 
Requesting Privileged Access to the Appellant without Attendance of Lead Counsel, Prosecutor 
v. Nahimana et al., Case No ICTR-g9-52-A, August 17, 2006; ICTY Appeals Chamber, 
Decision on the Registry Submission Pursuant to Rule 33(B) Following the President's 
Decision of 17 December 2008, Prosecutor v. Seselj, Case No ICT Y-03-67-T, April 9, 2009 


paras 19-21. 
*°9 — Thid. 
2° Interview [CC-o1; Interview ICC-o2; Interview ICC-03. 
Ibid. 


* See e.g.: ICTR Appeals Chamber, Decision on Hassan Ngeze’s Motion to Set Aside President 
Mose’s Decision and Request to Consummate His Marriage, Prosecutor v. Nahimana et al., 
Case No ICTR-99-52-A, December 6, 2005; ICTY Trial Chamber II, Order Regarding the 
Nightly Monitoring of the Accused, Prosecutor v. Tolimir, Case No IT-o5-88/2-T’, August 25, 
2010 paras 17-18; Abels (n 3) 374. 

*8 ICC Statute article 64(2). 
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Due to the lack of publicly available decisions, it cannot be firmly deter- 
mined whether ICC Chambers are more lenient with regard to admissibility 
of intramural complaints than the ICTY and the ICTR. The first admissibility 
criterion — exhaustion of the administrative appeals procedure — does not 
appear to be particularly restrictive. The second admissibility criterion — 
impact on the criminal proceedings — is, on the other hand, more significant. 
If applicable in the ICC context, it would restrict which types of intramural 
complaint that could be brought before Chambers.*"* 


6.6.3 Participation 


In cases where Chambers are handling complaints under their incidental 
jurisdiction over intramural matters, the detained accused participates on 
the same terms as he or she participates in the criminal proceedings. In 
other words, the detained accused will be regarded as a party to the incidental 
proceedings. The detained accused may file the complaint, follow it up with 
additional briefs and information, and possibly also present oral arguments. 
No particular restrictions on their participation would seem to apply. ‘The 
extensive participation thus offered must be regarded as compatible with the 
requirements of procedural justice. 


6.6.4 Neutrality 


It is recalled that in order to be neutral, an accountability mechanism must be 
sufficiently independent and impartial. 

The institutional independence of Chambers can be derived from that of its 
judges, who according to ICC Statute article 40(1), “shall be independent in 
the performance of their functions.” Neither the Registry nor any other organ 
of the ICC exercises power over Chambers. Chambers are in other words 
endowed with a very high degree of institutional independence. Moreover, the 
procedures for appointment and dismissal of ICC judges are robust, as 
explained in section 6.5.4. 

The high degree of institutional independence and strict procedures for 
appointing and dismissing ICC judges provide conditions where impartiality 
can thrive. There are no credible reports of bias and there are no structural factors 
that are evidently detrimental to impartiality. Moreover, a detained accused that 
considers a judge is biased may request his or her disqualification.” 


*4 Likewise: Abels (n 3) 385-386. 
*5 ICC Statute article 41(2) cf. RPE rule 34. 
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6.6.5 Outcome 


Chambers have the power to order a variety of outcomes. First and foremost, 
Chambers may offer restitution through orders addressed to the Registry. For 
example, if a Chamber finds that a particular practice or policy in the 
Detention Centre is incompatible with human rights law, it may order the 
Registry to change or discontinue that practice or procedure.””° Declaratory 
relief is also available to Chambers by virtue of ICC Statute article 21(3) and 
their power to rule on any relevant matters during trial.*'7 

Notall human rights violations can be fully remedied by these forms of redress. 
Restitution may not be possible, for example if the complaint concerns a specific 
instance of physical mistreatment, and declaratory relief may be insufficient. In 
the case of particularly grave human rights violations, such as violation of the right 
to life or the right to freedom from torture and other inhuman treatment, 
compensation may be required, as mentioned in Chapter 3, section 3.3.2.4. 
Inhuman and degrading treatment, as well as torture, cannot be ruled out in 
total institutions such as detention facilities." 

It is therefore a pertinent question whether Chambers have the power to offer 
compensation for human rights violations. Given that the detained accused is 
subsequently convicted, one potential form of compensation is sentence reduc- 
tion. This is not expressly provided for in either the ICC Statute or the RPE. 
Nevertheless, given the broad discretion Chambers have in determining 
sentences,”? it is far from unthinkable that a Chamber could take detention- 
related human rights violations into account when sentencing.*”° 

Another potential remedy is financial compensation. According to ICC 
Statute article 85(1), “[a]nyone who has been the victim of unlawful arrest or 
detention shall have an enforceable right to compensation.” This is a word-for- 
word replication of the text of ICCPR article 9(5), which only establishes 
a right to compensation when the deprivation of liberty itself is unlawful. The 
same meaning should be given to ICC Statute article 85(1), given the identical 
text and the intentions of the drafters to “align the rights contained in article 85 
with the relevant provisions of the [ICCPR].”*" Consequently, ICC Statute 
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There are so far no examples of ICC Chambers doing so, but see by way of illustration ICT'Y 
Trial Chamber II, Order Regarding the Nightly Monitoring of the Accused, Prosecutor 
v. Tolimir, Case No IT-05-88/2-T, August 25, 2010, in particular para 19. 

7 ICC Statute article 64(6)(£). See also section 6.6.2.1. 

See also section 6.3.2. 

*9 ICC Statute article 76(1): “the Trial Chamber shall consider the appropriate sentence to be 
imposed.” 

Similarly: Meester et al. (n 5) 367. 

Schabas (n 50) 1258. 
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article 85(1) does not establish a right to financial compensation for intramural 
human rights violations. 

It must therefore be concluded that detained accused have access to quite 
a broad range of remedies: judicial orders to the Registry, declaratory relief, and 
compensation in the form of sentence reduction to those that are later con- 
victed. However, Chambers lack the power to provide monetary compensation. 


6.6.6 Summary 


The above assessment of Chambers as an accountability mechanism has 
yielded mixed results. Access is possible for detained accused but completely 
unavailable to convicts and detained witnesses. While this is a natural con- 
sequence of the incidental nature of Chambers’ intramural jurisdiction, it 
constitutes an accountability gap for the two excluded groups. With regard to 
participation and neutrality, Chambers scores well — as should be expected by 
an international court. 

Yet outcomes remain a sticking point. Compared with the administrative 
appeals procedure, Chambers offer only two additional forms of redress, namely 
declaratory relief and sentence reduction. The possibility of sentence reduction 
may reduce or possibly even eliminate the need for monetary compensation in 
some cases. However, it is only available in the case of convictions. The lack of 
monetary compensation therefore still constitutes an imperfection. 

The administrative appeals procedure and the intramural jurisdiction of 
Chambers supplement each other. Administrative appeals are available to the 
two groups of detainees that lack access to Chambers. Additionally, detained 
accused may potentially attain compensation in the form of sentence reduc- 
tion, as well as declaratory relief, before Chambers. But even in combination 
they cannot provide fully sufficient outcomes even for detained accused. A key 
question in the following is thus whether the remaining ICC accountability 
mechanisms are capable of filling this outcome gap. 


6.7 THE INDEPENDENT OVERSIGHT MECHANISM 


The ICC’s Independent Oversight Mechanism (IOM) performs three differ- 
ent oversight functions: investigations, inspections, and evaluations. For the 
present purposes, it is only investigations that are of interest. This is because it 
is only in this capacity that it constitutes a proper accountability mechanism, 


“Operational mandate of the Independent Oversight Mechanism” (2013) Annex to ICC Doc 
ICC-ASP/z2/Res.6 para 5. 
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insofar as individuals have a right to submit reports to the IOM alleging for 
example that human rights violations have been committed.*** As its name 
suggests, the IOM is an accountability mechanism of the internal oversight 
type.*+ 

The IOM is a subsidiary body of the ICC Assembly of States Parties.*”* 
Although it was formally established in 2009, its investigative capacity only 
became operational in late 2015.%° Since it became fully operational just 
a couple of years ago, there is not much data that may shed light on IOM’s 
functioning. In its last annual report, covering the period from October 2017 to 
September 2018, it received twenty-seven complaints alleging misconduct.” 
Six were declined for lack of capacity, and of the remaining twenty-one only 
seven complaints were investigated fully (up from three the year before).*° In 
contrast to what was the case with the UNHCR Inspector General’s reports, the 
IOM’s annual reports do not provide any further details about the complaints, 
such as the types of allegations. Moreover, the Investigations Operating Manual, 
which contains detailed procedural rules for investigations, is not publicly 
available.*? ‘The following analysis and assessment is therefore conducted 
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almost exclusively on the basis of the IOM’s operational mandate. 


6.7.1 Access 


The IOM shall receive and duly consider all reports alleging misconduct on 
the part of ICC officials.*" Nevertheless, IOM has “discretionary authority to 
decide which matters to investigate.** If it chooses not to investigate, the 


*3— Tbid. para 33 and footnote 8. 

4+ See generally Chapter 3, section 3.2.2. 

*5 ICC Statute article 112(4); ICC Assembly of States Parties resolution, “Establishment of an 

Independent Oversight Mechanism” (November 26, 2009) ICC Doc ICC-ASP/8/Res.1. 

“Report of the Head of the Independent Oversight Mechanism” (November 7, 2016) ICC 

Doc ICC-ASP/15/26 para 3. 

“7 “Annual Report of the Head of the Independent Oversight Mechanism” (November 8, 2018) 
ICC Doc ICC-ASP/7/8 para 8. 

=8 Ibid. 

*9 “Report of the Head of the Independent Oversight Mechanism” (November 7, 2016) ICC 

Doc ICC-ASP/15/26 para 12. 

“Operational mandate of the Independent Oversight Mechanism” (November 27, 2013) 

Annex to ICC Doc ICC-ASP/2/Res.6. 

“Operational mandate of the Independent Oversight Mechanism” (November 27, 2013) 

Annex to ICC Doc ICC-ASP/12/Res.6 para 22 and footnote 8. See also Bureau of the 

Assembly of States Parties, “Report of the Bureau on an Independent Oversight 

Mechanism” (November 4, 2008) ICC Doc ICC-ASP/7/28 para 5(c). 

*32 “Operational mandate of the Independent Oversight Mechanism” (November 27, 2013) 
Annex to ICC Doc ICC-ASP/i2/Res.6 para 22 and footnote 8. 
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report is referred to the organ or entity where the ICC staff member is 
employed,”*? for example the Registry in cases where there are complaints of 
misconduct by Detention Centre staff. 

The jurisdiction of the IOM is comparable to that of other internal oversight 
mechanisms, such as those assessed in Chapter 5, sections 5.6-5.7. There are 
no spatial nor temporal limitations on the IOM’s jurisdiction. The ratione 
personae jurisdiction of the [OM extends to all ICC staff members, elected 
officials, and contractors.**+ There is thus “no vacuum in terms of ... cate- 
gories of personnel covered” by the IOM.*#* However, like other internal 
oversight mechanisms, it lacks jurisdiction over the ICC as such. 

The IOM’s investigative jurisdiction ratione materiae is comparable to that 
of other internal oversight mechanisms in that it may investigate allegations of 
misconduct.*° But the ICC concept of misconduct is more complex than that 
used in the UN.” The ICC subdivides misconduct into three separate 
standards: “unsatisfactory conduct,” “misconduct of a less serious nature,” 


238 The first, and in practice the most important 


and “serious misconduct. 
standard, “unsatisfactory conduct,” is the one applicable to ICC staff. It is 


defined as: 


Failure by a staff member to act in accordance with any official document of 
the Court governing rights and obligations of staff members, such as the Staff 
Regulations and Rules and the Financial Regulations and Rules, or any 
relevant resolutions and decisions of the Assembly of States Parties, or failure 
to observe the standards of conduct expected of an international civil 
servant.”?? 


In other words: ICC staff members commit misconduct if they violate any 
legal rules or other standards of conduct applicable to them. Although for- 
mulated in a different, and quite convoluted manner, this misconduct stan- 
dard appears to be identical to that laid down in the UN Staff Rules.*4° 


*33 Tbid. 

34 Tbid. para 28. 

*35 Bureau of the Assembly of States Parties, “Report of the Bureau on an Independent Oversight 
Mechanism” (November 4, 2008) ICC Doc ICC-ASP/7/28 para 9. 

“Operational mandate of the Independent Oversight Mechanism” (November 27, 2013) 
Annex to ICC Doc ICC-ASP/12/Res.6 para 28 and footnote 4. 

*37 Cf. the definition of misconduct in the UN Staff Rules, cited in Chapter 5, section 5.6.2. 
“Operational mandate of the Independent Oversight Mechanism” (November 27, 2013) 
Annex to ICC Doc ICC-ASP/i2/Res.6 para 28; RPE Rules 24-25; “Staff Rules of the ICC” 
(August 25, 2005) ICC Doc ICC-ASP/4/3 Rule 110.1. 

39 See “Staff Rules of the ICC” (August 25, 2005) ICC Doc ICC-ASP/4/3 Rule 110.1. 

“4° See section Chapter 5, 5.6.2. 
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The two remaining misconduct standards apply to the conduct of elected 
officials at the ICC: judges, the Prosecutor and Deputy Prosecutor, the 
Registrar and Deputy Registrar.” Since all persons working directly at the 
ICC Detention Centre are ordinary staff members, I shall not discuss those 
misconduct standards.** 

The obligation of staff members to respect human rights is laid down in, 
inter alia, the ICC Staff Rules and Regulations. According to the Staff 
Regulations, ICC staff members “shall uphold and respect the principles 
embodied in the Rome Statute, including faith in fundamental human 
rights.”** In addition, there are several broad provisions prohibiting different 
forms of abuse. Under the ICC Staff Regulations, staff members “shall not 
discriminate against any individual or group of individuals or otherwise abuse 
the power and authority vested in them.”** Moreover, the ICC Staff Rules, 
which are subordinate to the Regulations, prohibit “discrimination or harass- 
ment, including sexual or gender harassment, or physical or verbal abuse at 
the workplace or in connection with work.” 

Note that the latter prohibition is prima facie narrower than its sister 
provision in the UN Staff Rules, which prohibited “abuse in any form.”24° 
Nevertheless, it is difficult to see that the ICC Staff Rules’ notion of “physical 
and verbal abuse” leaves any gaps that would be covered by the UN Staff 
Rules’ notion of “abuse in any form.” Moreover, and in contrast with what was 
said regarding UNHCR staff members in Chapter 5, section 5.6.2, the fact that 
only abuse “at the workplace or in connection with work” constitutes mis- 
conduct is less problematic at the ICC since it is appears impossible for staff 
members to violate the rights of ICC detainees outside the workplace. 

Whenever ICC staff members cause violations of the human rights of ICC 
detainees, they therefore commit misconduct. There may, however, be diff- 
culties in dealing with cases of collective, cumulative, or anonymous conduct. 
For example, if the human rights violation in question is not the result of the 
actions of a rogue staff member — but rather a policy, instruction, decision or 
act of multiple persons acting independently — there might not be a particular 


*#" See ICC Statute articles 46-47 cf. RPE articles 24-25. 

** Elected officials are not only subject to different misconduct standards, defined in RPE 
Rules 24-25 but disciplinary measures against them are decided according to distinct proce- 
dural rules laid down in ICC Statute articles 46-47. 

“8 “Staff Regulations for the ICC” (January 22, 2014) Annex to ICC Doc ICC/PRESD/G/2014/ 
oo1 Regulation 1.2(a). 

4 Tbid. 

“5 “Staff Rules of the ICC” (August 25, 2005) ICC Doc ICC-ASP/4/3 Rule 101.2. 

“4° “Staff Rules and Staff Regulations of the United Nations” (January 1, 2018) UN Doc ST/SGB/ 
2018/1 Rule 1.2(f). 
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staff member whose actions by themselves constitute the alleged misconduct. 
The limitation of the IOM’s jurisdiction ratione materiae to instances in which 
an ICC staff member has committed misconduct thus places certain con- 
straints on the IOM’s capacity to investigate human rights violations. 

For detainees, there does not seem to be any significant practical limitation 
that prevents them from submitting complaints to the IOM. Detainees may 
send a letter to the IOM or use the telephones available in the Detention 
Centre to submit complaints orally. Complaints about misconduct can also be 
made to a Chamber, which shall forward them to the IOM.*7 Lacking 
knowledge of the IOM may be an issue. But one must expect that one of the 
key priorities once the IOM becomes fully operational will be outreach 
activities.*4* 


6.7.2 Participation 


ICC detainees alleging human rights violations cannot participate to any 
significant degree in connection with IOM investigations. After they submit 
a complaint containing allegations of misconduct to the IOM, they have no 
procedural role — apart from that of a witness that may be interviewed. ‘Their 
participation in the proceedings is, in other words, minuscule. 

And, as was the case for the UNHCR’s internal oversight mechanisms, the 
IOM’s investigation reports are confidential.4? Moreover, there are no provi- 
sions in the IOM’s mandate that give those reporting misconduct the right to 
know anything about the outcome of IOM investigations. It is therefore 
unlikely that those reporting misconduct will be able to verify whether their 
witness testimony or documentary evidence was taken into account by the 
IOM. This severely undercuts the value of the little participation that is offered 
by the IOM.*° 


6.7.3 Neutrality 


Only accountability mechanisms that are sufficiently independent and impar- 
tial fulfill the requirement of neutrality. In the case of the two internal 


*47 “Operational mandate of the Independent Oversight Mechanism” (November 27, 2013) 
Annex to ICC Doc ICC-ASP/12/Res.6 para 33. 

*8 Some outreach activities are already taking place, see “Report of the Head of the Independent 
Oversight Mechanism” (November 7, 2016) ICC Doc ICC-ASP/5/26 para 11. 

+49 This follows from a systemic reading of “Operational mandate of the Independent Oversight 

Mechanism” (November 27, 2013) Annex to ICC Doc ICC-ASP/12/Res.6 paras 38-41. 

See also Chapter 3, section 3.3.2.2. 


250 


https://doi.org/10.1017/9781108862608.006 Published online by Cambridge University Press 


278 Human Rights Accountability Mechanisms 


oversight mechanisms applicable to UNHCR refugee camps, the neutrality of 
which was analyzed and assessed in Chapter 5, 5.6.4 and 5.7.3, there was 
a clear disconnect between independence and impartiality. Both of those 
internal oversight mechanisms were institutionally independent but there 
were worrying signs that impartiality was lacking in practice. 

Due to the IOM’s short period of operation there is little available data 
against which to assess its impartiality. The only thing worth mentioning is the 
IOM’s strategy of employing a small core of permanent staff that is augmented 
by specialist staff as and when needed.*” Since ICC staff members can be 
seconded to the [OM as such temporary specialists, there are obvious risks of 
bias and conflicts of interest. Recognizing these risks, the Head of IOM 
underlined in the 2016 yearly report that such secondments “will operate 
under IOM management with strict regard to confidentiality and conflict of 
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interest controls.”* Formal procedures for specialist secondments will be 
established in the future, and it thus remains to be seen whether they will 
contain appropriate safeguards.*? 

The independence of the IOM depends, firstly, on whether the procedures for 
appointment and removal of staff are adequate. According to that the IOM’s 
mandate, the Head of IOM “shall exercise control over personnel ... that is 
necessary to achieve its objectives.”**+ In other words, the Head of IOM is in 
charge of recruitment.*? ‘This ensures independence only insofar as the proce- 
dures for appointing and removing the Head of IOM ensure a sufficient level of 
independence. 

The Head of IOM is appointed by the Bureau, and “may be removed only for 
cause and by the decision of the Bureau.”*5° Given how the Bureau is composed — 
of the ICC President, the two Vice-Presidents, and eighteen members elected by 
the Assembly of States Parties — the overwhelming majority of eligible voters are not 
ICC officials. Moreover, a decision to remove the Head of IOM may ultimately be 


challenged by him or her before the ILO Administrative Tribunal.*>” 


*! “Report of the Head of the Independent Oversight Mechanism’ (November 7, 2016) ICC Doc 
ICC-ASP/5/26 para 6. 

*5° Tbid. para 7. 

3 Tbid. 

*54 “Operational mandate of the Independent Oversight Mechanism” (November 27, 2013) 
Annex to ICC Doc ICC-ASP/12/Res.6 para 58. 

55 See also “Report of the Head of the Independent Oversight Mechanism” (November 7, 2016) 

ICC Doc ICC-ASP/15/26 paras 4-7, where the Head of IOM outlines its staffing strategies. 

“Operational mandate of the Independent Oversight Mechanism” (November 27, 2013) 

Annex to ICC Doc ICC-ASP/2/Res.6 para 52. 

*7 The ICC recognizes the jurisdiction of the ILO Administrative Tribunal for “applications 
from staff members alleging non-observance of their terms of appointment, including all 
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There is, nevertheless, one issue that may affect the independence of the 
IOM: term lengths and reappointment. While the [OM’s mandate is silent on 
these matters, it follows from a Bureau decision of June 29, 2015 that the 
contract offered to the current Head of IOM “would be for a period of 
employment of two years, subject to a one-time renewal of two additional 
years.”*° Renewal is problematic from the point of view of independence, 
although it helps that the renewal is for a one-time period of two years. Another 
problem is that the term length is quite short. Longer terms are generally 
advisable to ensure independence. Finally, it would be preferable if the rules 
concerning term lengths and reappointment were laid down in the IOM’s 
mandate. On balance, though, these negatives seem to be counterbalanced by 
the fact that the Bureau’s composition provides a solidly independent basis for 
(re)appointment decisions. 

Secondly, the institutional framework surrounding the IOM must ade- 
quately protect its independence. According to its mandate, the IOM “shall 
exercise operational independence.”*? To this end, the IOM also has signifi- 


t,7°° as well as strong investigatory powers. The 


cant control over its own budge 
IOM “shall have direct and prompt access to all elected officials, staff and 
contractors, and shall receive their full cooperation.”*” It shall also “have 
access to all (electronic or otherwise) Court records, files, documents, books or 
other materials, assets and premises.”*°? Some restrictions do, however, apply. 
In order to respect the rules on confidentiality laid down in the ICC Statute, 
the IOM may be refused access to certain documents that, according to the 
ICC Statute, are confidential.*°3 These restrictions are prima facie legitimate, 
and do not appear to affect the independence of the IOM. 

More problematic is the requirement that IOM must notify the relevant 
Head of Organ (the Presidency, Registrar, or Prosecutor) upon the receipt of 
a complaint that merits an investigation.**+ Although such notification does 
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pertinent regulations and rules,” see “Staff Regulations for the ICC” (January 22, 2014) Annex 
to ICC Doc ICC/PRESD/G/2014/001 Regulation 11.2. 

Bureau of the Assembly of States Parties, “Eighth Meeting of the Bureau of the Assembly of 
States Parties: Agenda and Decisions” (June 29, 2015) section 3 <https://asp.icc-cpi.int/icc 
docs/asp_docs/Bureau/ICC-ASP-2015-Bureau-o8-29June2015.pd£& accessed October 10, 2019. 
*59 “Operational mandate of the Independent Oversight Mechanism” (November 27, 2013) 
Annex to ICC Doc ICC-ASP/i2/Res.6 para 2. 

Ibid. paras 55-57. 

Ibid. para 42. 

Ibid. para 43. 

Ibid. para 45; ICC Statute articles 54, 57, 64, 68, 72, 93, etc. 

“Operational mandate of the Independent Oversight Mechanism” (November 27, 2013) 
Annex to ICC Doc ICC-ASP/2/Res.6 para 32. 
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not entail revealing the source of the complaint, and the notification is to be 
treated as strictly confidential, the procedure is still puzzling.*°> What legit 
imate reason does the Head of Organ have for receiving such notifications? 
Even more puzzling is the next procedural step; namely that any investigation 
of an ICC staff member “shall be preceded by a consultation with the appro- 


726 


priate Head of Organ. © If the Head of Organ, after such consultations, 
considers that the IOM investigation is outside of its legal mandate, the Head 
of Organ may seek an (apparently binding) determination of the matter by the 
Presidency.*©” Although one might understand the fear among the Heads of 
Organ of rogue investigations, this procedure negatively affects the indepen- 
dence of the IOM by creating an arena where undue influence and pressure 
may be exerted. The principle that the Presidency of the ICC — one of the 
Heads of Organ — ultimately defines the IOM’s jurisdiction is also 
problematic. 

It may thus be concluded that, although the IOM appears impartial, its 
institutional independence is not fully sufficient. 


6.7.4 Outcome 


Like other internal oversight investigation mechanisms, the outcome of LOM 
investigations is an investigation report that is submitted to the relevant Head 


»68 For investigations concerning staff at the Detention Centre, 


of Organ. 
reports are submitted to the Registrar. 

In contrast to the UNHCR’s Inspector General’s Office and the UN’s Office 
of Internal Oversight Services, the IOM may recommend “possible disciplin- 
ary or jurisdictional action.”*° It is, in other words, not limited to merely 
concluding whether misconduct has occurred or not. If the IOM reasonably 
suspects that an ICC staff member has committed criminal acts, it can 
recommend that the matter is referred to domestic authorities for possible 
criminal prosecution.*’° These recommendations are not binding. The impo- 
sition of disciplinary measures is therefore at the discretion of the relevant 
Head of Organ (the Registrar in case of investigations against ICC detention 


65 Ibid. 

266 Tbid. para 34. 

Ibid. para 35. Any investigation is suspended pending the Presidency’s decision, which shall 
normally be made within fifteen working days. 

Ibid. para 4o. 

Ibid. para 4o. 

Ibid. para 41. 
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centre staff), and referral to national authorities will require lifting of the 
jurisdictional immunity of the staff member in question. 

The IOM does not have the power to as much as recommend that the ICC 
as such has to provide any form of redress. At most, its conclusion that a staff 
member has committed misconduct in the form of a human rights violation 
against a detainee can be seen as an indirect declaration that the ICC has 
violated human rights. That being said, victims of human rights violations may 
find some comfort in seeing the perpetrators of such violations being subjected 
to disciplinary measures. But disciplinary measures may seem a paltry penalty 
for a human rights violation, and there is a complete lack of remedies to the 
benefit of the individual victims. The possibility of domestic criminal prose- 
cution might provide further solace, although it at this stage it is difficult to say 
whether this opportunity will be used in practice. In itself, the IOM is there- 
fore clearly an insufficient remedy because it cannot offer appropriate sub- 
stantive redress to the victims of human rights violations. 


6.7.5 Summary 


The IOM has the same structural weaknesses as the two internal oversight 
mechanisms applicable in the case of the UNHCR. Notably, access is only 
indirect, in the sense that the IOM only has jurisdiction to investigate staff 
members, and not the organization itself. Participation is weak, as expected for 
internal oversight mechanisms. With regard to neutrality, the IOM scores 
better on impartiality but its institutional independence is not fully sufficient. 
Finally, the lack of jurisdiction over the ICC as such has knock-on effects for 
outcome, in the sense that it is not possible to attain any outcomes that are 
legally binding on the organization itself. 

When assessed in light of the other two ICC accountability mechanisms 
discussed so far — the administrative appeals procedure and Chambers’ 
incidental jurisdiction over intramural matters — the [OM does not seem 
to add anything. While it may serve an important internal function, by 
ensuring a degree of due process when staff members are alleged of mis- 
conduct, it is of little use to ICC detainees. They have recourse to other types 
of accountability mechanisms that provide direct access and more substan- 
tive outcomes. 


6.8 DOMESTIC COURTS 


The final potential ICC accountability mechanism is the domestic courts in 
The Hague, Netherlands, where the Detention Centre is located. However, 


https://doi.org/10.1017/9781108862608.006 Published online by Cambridge University Press 


282 Human Rights Accountability Mechanisms 


the ICC enjoys an absolute jurisdictional immunity. According to article 6(1) 
of the Agreement in the Privileges and Immunities of the ICC:*” 

The Court, and its property, funds and assets, wherever located and by 
whomsoever held, shall be immune from every form of legal process, except 
insofar as in any particular case the Court has expressly waived its immunity. 
It is, however, understood that no waiver of immunity shall extend to any 
measure of execution. 


This is a carbon copy of the UN’s immunity clause, discussed in Chapter 5, 
section 5.8.2, and must thus be understood as providing for absolute jurisdic- 
tional immunity. This absolute immunity might explain why there has not yet 
been any attempt by ICC detainees to use Dutch courts as an accountability 


mechanism.7”* 


Another explanatory factor might be that detainees at other 
international criminal tribunals have already attempted to use domestic courts 
in this manner before, but with little success. 

The practice in connection with the ICT'Y is particularly relevant since its 
Detention Unit is also based at The Hague. In Milosevié v. ICTY and the 
Netherlands before ‘The Hague District Court, MiloSevié alleged that the 
ICTY had violated his human rights under ECHR article 6(3)(a)-(b) and 
ICCPR article 14(3)(b). The Hague District Court dismissed the suit against 
the ICTY, finding that the jurisdictional immunity of the UN, and thus the 
ICTY, was absolute.*7? 

Admittedly, the legal status of the ICTY and ICC is slightly different. The 
former is an organ of the UN; the latter an independent IO. This difference 
might have consequences for how domestic courts approach the two entities. 
The UN is often seen as having a special status in the international commu- 
nity, and the ICTY was established by a binding decision of the Security 
Council, thus engaging article 103 of the UN Charter. On the other hand, the 
ICC enjoys jurisdictional immunity on comparable terms as the UN, and thus 
the ICT Y.*74 While domestic courts may take the special status of the UN and 


Agreement on the Privileges and Immunities of the International Criminal Court (adopted 
September 10, 2002, in force July 22, 2004) ICC Doc ICC-ASP//3. 
*7 ‘Interestingly, three witnesses who found themselves detained at the Detention Centre for 
a period of three years chose to file claims against the Dutch state, rather than the ICC itself, 
likely because they recognized the futility of challenging the ICC’s jurisdictional immunity. 
See Dutch Supreme Court (Hoge Raad), Three Witnesses Detained in the ICC Detention 
Centre y. Netherlands [2014] ECLI:NL:HR:2014:828. 
*73 Hague District Court, Milosevié v. ICTY and the Netherlands [2002] 41 International Legal 
Materials 1310, 1312-1313. 
*74 On the jurisdictional immunity of the UN/ICTY, see Convention on the Privileges and 
Immunities of the United Nations (adopted February 13, 1946, in force September 17, 1946) 
1 UNTS 15 Article II and Agreement between the United Nations and the Kingdom of the 
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article 103 into account when faced with cases involving the UN, those factors 
would seem to come into play only at the merits stage of the proceedings. In 
the preceding interpretation and application of the provisions on jurisdic- 
tional immunities there is less reason to treat the ICC and the UN/ICTY 
differently. One must therefore expect that the practice of Dutch courts 
concerning jurisdictional immunity in lawsuits brought by ICTY detainees 
will be applicable mutatis mutandis to the ICC.*” 

It must therefore be concluded that detainees do not have access to Dutch 
courts, unless the [CC waives its jurisdictional immunity. It is highly unlikely 
that the ICC will ever do so. Domestic courts are, in other words, merely 
a theoretical and illusory accountability mechanism, rendering an assessment 
of participation, neutrality, and outcome unnecessary. 


6.9 OVERALL ASSESSMENT AND CONCLUSION 


ICC Detainees have access to several accountability mechanisms. ‘The system 
of accountability mechanisms applicable in the case of ICC detention is 
dominated by the administrative appeals procedure. Indeed, ICC detainees 
appear to be the only group of individuals between the three case studies | have 
conducted with general access to an accountability mechanism that is speci- 


27 Tia 


fically designed to handle, inter alia, human rights-based complaints. 
addition, detained accused have access to Chambers, due to their incidental 
jurisdiction over intramural matters. For convicts and detained witnesses, on 
the other hand, there is no access to Chambers. The two last accountability 
mechanisms — the IOM and domestic courts — bring little to the table. 
Domestic courts are completely inaccessible. ‘The IOM suffers from the 
same issue as other internal oversight mechanisms, namely the lack of jur- 
isdiction ratione personae over the organization as such. 

With regard to participation, both the administrative appeals procedure and 
Chambers do well. Detainees are given ample opportunity to present their 
view on the intramural matter in question. Detained accused appearing before 
Chambers may even present their views orally. Moreover, administrative 


Netherlands Concerning the Headquarters of the ICTY (adopted April 24, 1996, in force 
June 1, 1996) 1792 UNTS 351 article IV. 
7% Similarly: Jean d’Aspremont and Catherine Brélmann, “Challenging International Criminal 
Tribunals Before Domestic Courts” in August Reinisch (ed.), Challenging Acts of 
International Organizations Before National Courts (OUP 2010) 112-113. 
The EULEX Human Rights Review Panel is also specifically set up to handle human rights- 
based complaints, but it is only accessible in the context of one particular EU CSDP mission. 
See Chapter 4, section 4.6.3. 
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appeals decisions and decisions of Chambers are reasoned, meaning that 
detainees can verify whether their views were taken into account. In sharp 
contrast, the IOM offers little participation — as is to be expected of an internal 
oversight mechanism. 

Neutrality is also ensured, both in the administrative appeals procedure and 
when Chambers exercise their incidental jurisdiction over intramural matters. 
In the case of the administrative appeals procedure, the first instance of 
appeal — the Registry — is not independent. However, given the right to appeal 
decisions of the Registrar to the Presidency, which is clearly independent and 
impartial, neutrality is ensured. Chambers are also highly independent. The 
IOM is, institutionally speaking, independent, and does not suffer from the 
allegations of bias that plague the other internal oversight mechanisms 
assessed in this study. 

The outcomes offered by accountability mechanisms applicable to ICC 
detention are generally decent. The outcome of the administrative appeals 
procedure will be a binding decision. However, such binding decisions may 
only uphold, quash, or modify an existing administrative decision. Under the 
administrative appeals procedure, the Registry and the Presidency lack the 
power to provide declaratory relief or monetary compensation. ‘These limita- 
tions appear to be a consequence of the administrative appeals procedure’s 
roots in an administrative law paradigm. For detained accused, Chambers’ 
incidental jurisdiction over intramural matters therefore has an important 
supplemental role, due to the broader catalog of outcomes that is potentially 
available — notably declaratory relief and compensation in the form of sen- 
tence reduction. The outcomes of IOM investigations are as weak as those of 
other internal oversight mechanisms. Notably, it is only empowered to deter- 
mine whether a particular staff member has committed misconduct and thus 
cannot offer victims any redress against the ICC itself. 

Overall, the system of ICC accountability mechanisms does well when 
measured against most of the normative yardsticks established in Chapter 3, 
section 3.3.2. However, the system is not perfect. The key imperfection is the 
lack of sufficient outcomes. For detained accused, who may access Chambers, 
this outcome gap is less significant than for the other two groups of detainees. 
But there is nevertheless a gap. 
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Conclusion 


After the three in-depth case studies conducted in Chapters 4-6, it is time to 
zoom out. In the following I present the main findings across the case studies 
in section 7.1. Based on those findings, I then advance a couple of hypotheses 
that call for future research in section 7.2. Finally, in section 7.3, | conclude by 
considering the broader implications of this study — including the issue of how 
IO accountability mechanisms should be reformed. 


7-1 KEY FINDINGS AND OVERALL CONCLUSION 


I will first discuss the findings across the three cases using the schema of access, 
participation, neutrality, and outcome. Thereafter, I offer an overall conclu- 
sion to the research question set out in the introduction. 


7.1.1 Access 


The normative yardsticks for access, which are chiefly derived from the right to 
remedy, center on jurisdiction and admissibility. As explained in Chapter 3, 
section 3.3.2.1, an accountability mechanism is only accessible to the extent 
that it has jurisdiction and does not impose excessively restrictive admissibility 
criteria. Access must be direct, meaning that an aggrieved individuals must be 
able to submit complaints in their own name. The accountability mechanism 
must have jurisdiction ratione personae over the IO as such, and aggrieved 
individuals must be able to put their complaints directly to the accountability 
mechanism. ‘The system of accountability mechanisms applicable in 
a particular context must also have jurisdiction ratione materiae and loci 
over all plausible human rights violations. 

There is pronounced variation between the case studies with regard to 
access. ‘The UNHCR case distinguishes itself by the total lack of access to 
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any accountability mechanism with jurisdiction over the organization itself. 
Domestic courts are inaccessible because of UNHCR’ jurisdictional immu- 
nity, and the two other accountability mechanisms — the Inspector General’s 
Office and the Officer of Internal Oversight Services — only have jurisdiction 
ratione personae over UNHCR staff, not the organization as such. 

Conversely, in the EU and ICC cases, individuals do have access to 
multiple accountability mechanisms for grievances against the organiza- 
tions as such. With regard to the ICC case, the principal accountability 
mechanism is the administrative appeals procedure. Detained accused 
may also bring their complaints before the (Pre-)Trial or Appeals 
Chamber presiding over their case. Both of these have jurisdiction ratione 
personae over the ICC. A third accountability mechanism, the 
Independent Oversight Mechanism, is accessible, but lacks jurisdiction 
ratione personae over the ICC itself. 

In the EU case, domestic courts are accessible. In the specific sub-case of 
the EULEX Kosovo mission aggrieved individuals additionally have access to 
the Human Rights Review Panel. The European Ombudsman also plays 
a role, due to the informal practice of complaints-based own-initiative inqui- 
ries. All these accountability mechanisms have jurisdiction ratione personae 
over the EU. 

Looking at the findings from a different angle, by type of accountability 
mechanism, a cross-case pattern emerges: none of the accountability 
mechanisms of the internal oversight type provide sufficient access. ‘The 
reason is structural. ‘The right to remedy requires that the accountability 
mechanism has jurisdiction over the human rights violator, that is the [O 
itself. But internal oversight mechanisms may at best hold an IO to account 
indirectly, in the sense that staff misconduct implies organizational 
responsibility. 

In all three cases there are examples of inaccessible accountability mechan- 
isms, such as domestic courts in the UNHCR and ICC cases, and the CJEU in 
the EU case. When accountability mechanisms are inaccessible to aggrieved 
individuals, it is unnecessary to assess them with regard to the participation, 
neutrality, and outcome. 


7.1.2 Participation 


The normative yardsticks for participation, laid down in Chapter 3, section 
3.3.2.2, are derived from procedural justice research. In brief, procedural justice 
research shows that people “feel more fairly treated if they are allowed to 
participate in the resolution of their problems or conflicts by presenting their 


https://doi.org/10.1017/9781108862608.007 Published online by Cambridge University Press 


Conclusion 289 


suggestions about what should be done.” An IO accountability mechanism 
should therefore give aggrieved individuals the opportunity to tell their side of 
the story. Decisions should also be reasoned, so that the aggrieved individuals 
can tell whether their view has been taken into account — regardless of whether 
the decision is positive or negative. 

The degree of participation varied more by type of accountability mechan- 
ism than by case. Most types of accountability mechanisms — ombudspersons, 
inspection and review panels, administrative appeals procedures, and courts — 
offer high levels of participation. All accountability mechanisms of these types 
assessed in the case studies provide aggrieved individuals with opportunities to 
make their voice heard. The decisions of those accountability mechanisms are 
also reasoned, so that it is possible for said individuals to verify that their views 
were taken into account. 

At the other end of the spectrum, internal oversight mechanisms again 
distinguish themselves negatively. An individual alleging to be a victim of 
human rights violations is not party to the case before the internal oversight 
mechanism. They are on the sidelines, at best having the status of witnesses to 
the alleged misconduct. Moreover, individuals are usually given little infor- 
mation about the progress and outcome of the case — making it difficult for 
them to verify whether their views have been taken into account. The lack of 
participation was roughly equivalent for all three internal oversight 
mechanisms.” 


7.1.3 Neutrality 


As explained in Chapter 3, section 3.3.2.3, there are two prerequisites for 
neutrality: independence and impartiality. Both aspects are emphasized in 
procedural justice research, and integral to the right to remedy. An IO 
accountability mechanism should thus be institutionally independent, and 
have procedures for appointment and dismissal of its members that sufficiently 
protect the independence of the mechanism. Additionally, the accountability 
mechanism must be impartial, meaning that it cannot be or appear biased 
from an objective, external point of view. 

With regard to independence, the findings across all three case studies are 
broadly positive. Virtually all the accountability mechanisms assessed are, 


Tom R Tyler, “Procedural Justice” in Austin Sarat (ed.), The Blackwell Companion to Law and 
Society (Blackwell Publishing 2004) 445. 

* Two of them (the Inspector General’s Office and the Office of Internal Oversight Services) 
were discussed in Chapter 5, for the UNHCR case. The third (the Independent Oversight 
Mechanism) was discussed in Chapter 6, for the ICC case. 
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legally speaking, institutionally independent. The one exception is the ICC’s 
Independent Oversight Mechanism, which is required to involve the relevant 
Head of Organ before taking the decision to investigate one of that organ’s staff 
members.? 

The procedures for appointment and dismissal of members of the 
accountability mechanisms — while variable — generally appear to pro- 
tect the independence of the accountability mechanisms. The only 
exception is the KULEX Human Rights Review Panel, whose short- 
term lengths and rules on reappointment arguably encroach upon its 
independence.* 

However, although most accountability mechanisms are, formally speak- 
ing, independent, some suffer from a lack of actual impartiality. Serious 
allegations of bias have been made against both the internal oversight 
mechanisms applicable to the UNHCR case; the Inspector General’s 
Office and the Office of Internal Oversight Services.> The third internal 
oversight mechanism assessed in the context of the three case studies, the 
ICC’s Independent Oversight Mechanism, has not been subject to similar 
allegations of bias. But any conclusions drawn from the Independent 
Oversight Mechanism’s practice may be premature since it only became 
fully functional in late 2015 and has yet to complete more than a handful of 
investigations.° 

In sum, the findings with regard to neutrality are mixed. On the one hand, 
they suggest that the UNHCR case is an outlier since its accountability 
mechanisms suffer from a lack of neutrality. On the other hand, it might 
well be the case that internal oversight mechanisms are, due to their nature or 
structure, particularly prone to improper interference from the organization 
they serve. If so, the lack of impartiality identified in the UNHCR case is only 
a symptom of a broader problem, rather than the result of a negative culture 
within that particular organization. Further research is needed to fully answer 
these questions. 


3 See Chapter 6, section 6.7.3. 

+ See Chapter 4, section 4.6.3.3. 

The allegations against the Office of Internal Oversight Services are particularly well supported 
by multiple and recent sources, while the allegations against the Inspector General’s Office are 
of a slightly older date and not as well sourced. See Chapter 5, sections 5.6.4.2 and 5.7.3. 

See Chapter 6, section 6.7. In this connection, it should be noted that the interview part of this 
study took place in the first half of 2016, when the IOM had at most carried out one investiga- 
tion, see “Report of the Head of the Independent Oversight Mechanism” (November 7, 2016) 
ICC Doc ICC-ASP/5/26 paras 13-15. 
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7.1.4 Outcome 


The normative yardsticks for outcome, laid down in Chapter 3, section 3.3.2.4, 
are primarily derived from the right to remedy. A fundamental requirement is 
that, within a system of IO accountability mechanisms, there must be at least 
one mechanism empowered to issue binding decisions. Moreover, the system 
of accountability mechanisms must be able to prevent a violation, stop 
a continuing violation, or offer other forms of redress to the victims of 
human rights violations. Redress can come in different forms. Declaratory 
relief is the most basic but it may not be sufficient redress. Restitution, if 
possible in the circumstances, may be sufficient redress. Compensation, 
monetary or otherwise, is sometimes required — at least in cases involving 
violations of the right to life or the right to freedom from torture and other 
inhuman treatment. 

The internal oversight mechanisms again distinguish themselves negatively 
as their only outcomes are nonbinding investigation reports determining 
whether particular staff members have committed misconduct, without pro- 
nouncing on the responsibility of the IO. ‘The European Ombudsman and the 
EULEX Human Rights Review Panel — mechanisms of the closely related 
types of ombudspersons and inspection and review panels — also offer merely 
nonbinding outcomes. But although their decisions are nonbinding, they 
determine whether the IO is responsible, thus offering declaratory relief. 
Additionally, both may recommend restitution, and the European 
Ombudsman can even recommend compensation. 

Nonbinding outcomes are, however, not sufficient under the right to 
remedy. Accountability mechanisms with the power to issue binding decisions 
are completely lacking in the UNHCR case. Moreover, the accountability 
mechanisms that are accessible lack the power to recommend restitution and 
compensation. In the EU case, the domestic courts of EU member states may 
render judgments. But the bindingness of such judgments is based on domes- 
tic law, thus rendering the binding nature of such judgments more theoretical 
than practical, given the weak position of domestic courts vis-a-vis the Union 
and the Union’s immunity from enforcement.’ 

Among the three case studies it is only the system of accountability mechan- 
isms applicable in the ICC case that offers individuals binding outcomes. ‘T'wo 
of the accountability mechanisms available to the detainees — the adminis- 
trative appeals procedure and the (Pre-)Trial and Appeals Chambers — have 
the power to issue binding decisions. Moreover, in addition to thus offering 


7 See Chapter 4, section 4.5.2. 
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declaratory relief, they may also order restitution. None of them may offer 
monetary compensation, though but the (Pre-)'T'rial and Appeals Chambers 
may in principle offer sentence reduction to detainees that are later convicted. 


7.1.5 Overall Conclusion 


The sum of the findings that emerge from the case studies is discouraging. In 
none of the three case studies do the existing accountability mechanisms — 
whether assessed separately or collectively — fulfill all the normative require- 
ments derived from the right to remedy and procedural justice research. The 
answer to the research question presented in the introduction is therefore that 
the existing accountability mechanisms are insufficient in all of the three cases 
studied in Chapters 4-6. 


7.2 HYPOTHESES GENERATED BY THE CASE STUDIES 


It is not possible to draw inferences from three case studies that are statistically 
generalizable to the universe of IOs and IO accountability mechanisms. But 
what case studies do excel at is hypothesis generation.® 

In the following sections | present a few hypotheses generated by the three 
case studies, and which may hopefully inspire further studies. These hypoth- 
eses revolve around the great variations observed, both between the systems of 
accountability mechanisms applicable to the three case studies and between 
the different types of accountability mechanisms. 


7.2.1 Variations between Cases 


As the findings above show, there is significant variation between the three 
cases. ‘The most deficient system of accountability mechanisms is that applic- 
able to the UNHCR case. Apart from internal oversight investigations against 
individual UNHCR staff members, there are no accountability mechanisms 
to speak of. 

At the other end of the scale, we find the ICC case, where there are three 
types of accessible accountability mechanisms; an administrative appeals pro- 
cedure, an internal oversight mechanism, and the court itself (Chambers). 
The administrative appeals procedure is key as it is easily accessible to all 
detainees, offers strong rights of participation, sufficiently independent and 


8 John Gerring, “The Case Study: What It Is and What It Does” in Robert FE Goodin (ed.), The 
Oxford Handbook of Political Science (OUP 2011) 1141-1142. 
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impartial, and can provide binding outcomes in the form of declaratory relief or 
restitution orders. 

Somewhere in between we find the accountability mechanisms applic- 
able to the EU case. While several accountability mechanisms are accessible 
in the context of the EU case, the potential outcomes are generally weak. 
That being said, this case also demonstrates that nonbinding outcomes can 
have an impact. Although the European Ombudsman and the EULEX 
Human Rights Review Panel are only empowered to issue nonbinding 
recommendations, they are generally complied with, likely due to the 
legitimacy of the ombudsman and the panel in the eyes of the Union and 
its organs. 

The potential victims of human rights violations in the three cases are three 
distinct groups of persons: populations in conflict-ridden areas, refugees in 
camps, and ICC detainees. From this perspective one can observe that those 
provided with the most complete system of accountability mechanisms are the 
handful of detainees (and in particular those accused of international crimes)? 
in the ICC Detention Centre. In contrast, vulnerable refugees, who are 
stowed away in camps by the tens of thousands, have least access to human 
rights accountability mechanisms. 

What may explain such variations? There is no obvious and unified 
pattern. One possible explanation — at least for the chasm observed 
between refugees in UNHCR-administered camps and ICC detainees — 
can be summarized with the dichotomy aid vs. punishment. When estab- 
lishing an IO meant to punish offenders, states readily appreciate the need 
for human rights accountability mechanisms. On the other hand, when an 
IO is tasked with providing aid — and thus has the protection of human 
rights as its direct aim — the risk of violating (other) human rights may not 
be as obvious. There may also be a particularly strong normative bias in 
favor of humanitarian IOs like the UNHCR, which lends them an aura of 
being inherently good that blinds us from perceiving them as harm- 
doers.'° 

Alternatively, the explanatory variable may simply be time. The three case 
studies appear to suggest that the issue of establishing accountability mechan- 
isms is only put on the agenda when [Os are established, or when they are 
thoroughly reformed. The least sufficient system of accountability 


° Detained accused have access to a broader range of accountability mechanisms than other 
ICC detainees, see Chapter 6. 

See e.g.: Michael N Barnett and Martha Finnemore, Rules for the World: International 
Organizations in Global Politics (Comell University Press 2004) ix; Jan Klabbers, An 
Introduction to International Organizations Law (3rd ed., CUP 2015) 34. 
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mechanisms is that applicable to the UNHCR case." The UN, which the 
UNHCR forms part of, has not been significantly reformed since its establish- 
ment in 1945. In contrast, the two other case studies — where the insufficien- 
cies were minor in comparison — concern one IO established less than 
twenty years ago (the ICC, in 1998) and one that was recently reformed (the 
EU, in 2007).'? Further research is needed to test these hypotheses. 


7.2.2. Variations between Different Types of Accountability Mechanisms 


The findings from the three case studies show that, at least in some respects, 
the key dividing lines are not between the different cases, but between the 
different types of accountability mechanisms. In particular, some types appear 
to be inherently incapable of providing sufficient accountability. 

For example, all three internal oversight mechanisms fail to measure up to 
the normative yardsticks established above in Chapter 3, section 3.3.2. They 
are not sufficiently accessible, due to their lack of jurisdiction ratione personae 
over the organization itself, nor are they capable of offering appropriate relief 
to victims of human rights violations. As already mentioned, these deficiencies 
appear to be structural, and thus endemic to internal oversight mechanisms. 

The European Ombudsman and the EULEX Human Rights Review Panel 
lack the power to issue binding decisions. This is a typical attribute of the two 
closely related types of accountability mechanism that they represent: 
ombudspersons and inspection and review panels.’* At the same time, this is 
a deficiency; a critical flaw preventing them from providing adequate redress 
for human rights violations. 

The other types of accountability mechanisms applicable to the three case 
studies also fail to provide sufficient accountability — even as a collective. Yet 
the reasons do not appear to be related to the structure or nature of those 
accountability mechanisms, and thus endemic to them, but rather to the 
particulars of how they are implemented in each case. In contrast, even a best- 
in-class internal oversight mechanism, ombudsperson, or inspection and 


"That being said, the Inspector General’s Office of the UNHCR and the UN Office of Internal 
Oversight Service were both established in the 1990s. But, as demonstrated in Chapter 5, they 
are clearly insufficient as human rights accountability mechanisms. Their establishment is, in 
other words, not a significant deviation from the pattern I identify here. 

UN Charter (adopted June 26, 1945, in force October 24, 1945). 

5 Rome Statute of the International Criminal Court (adopted July 17, 1998, in force July 1, 2002) 
2187 UNTS 3; Treaty of Lisbon amending the Treaty on European Union and the Treaty 
establishing the European Community (signed December 17, 2007, in force December 1, 
2009) [2007] OJ C306/1. 

On the close relationship between the two types, see Chapter 3, sections 3.2.2-3.2.3. 
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review panel would fail to fulfill the normative requirements set out in 
Chapter 3, section 3.3.2, due to, for example, the lack of binding outcomes. 

One may therefore posit the following hypothesis: systems of accountability 
mechanisms consisting exclusively of internal oversight mechanisms, ombud- 
spersons, and/or inspection and review panels are never sufficient; additional 
types are needed. That said, I am not suggesting they should always be 
replaced by other types of accountability mechanism. It is likely better to 
supplement or strengthen them. For example, an ombudsperson may be 
a useful as part of a system of accountability mechanisms, by providing a low- 
threshold avenue for complaints with a conciliatory ethos. But, if an ombud- 
sperson’s recommendations are not followed, aggrieved individuals should be 
able to turn to a different accountability mechanism that can provide appro- 
priate redress. 


7-3 BROADER IMPLICATIONS: SKETCHING 
AN AGENDA FOR REFORM 


The above conclusions and hypotheses signal a need for reform. While the 
findings from the three case studies are obviously not statistically generalizable 
to the universe of IOs, I submit that they nevertheless indicate a need for 
reforming the human rights accountability mechanisms of IOs generally.’? It 
is particularly the nature of the three cases that support this view. In addition to 
© they 
constitute examples of situations where there are good reasons to expect 


meeting the case selection parameters set out in the introduction, 


a sufficient level of accountability. But, as we have seen, these expectations 
are not met in any of the cases. 

In the context of UNHCR refugee camp management, where some of the 
world’s most vulnerable people are under the de facto authority of the organi- 
zation, one should expect a high level of accountability. However, there is 
virtually no human rights accountability mechanisms. In the EU case expec- 
tations of accountability follow, in particular, from the general perception of 
the Union having the most advanced system of accountability mechanisms of 
any IO. But, while this may be true, even the Union’s accountability mechan- 
isms are insufficient in certain contexts — such as this study demonstrates with 
regard to CSDP missions. At the ICC Detention Centre, where detainees are 
kept on European soil under the ICC’s exclusive authority, one would expect 


5 On statistical generalization vs. analytical generalization, see Robert K Yin, Case Study 


Research and Applications: Design and Methods (6th ed., SAGE 2018) 37-41. 


© See Chapter 3, section 1.1.3. 
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European levels of human rights accountability. But also in that case the 
human rights accountability mechanisms are lacking. 

The human rights accountability mechanisms applicable in these three 
cases are thus insufficient, despite the fact that each of them represent 
a situation where there are strong reasons to expect a sufficient level of 
human rights accountability. Given that, it seems fair to assume that the 
cases are indicative of a broader pattern of subpar accountability — and 
consequently that reform is needed. 

That there is a more general need for reform of IO accountability mechan- 
isms is also increasingly being recognized in the literature.'” In the words of 
Klein: 


In view of the fact that [individuals] are much more frequently affected than 
states or international organizations by situations where the international 
responsibility of an organization is at stake, the creation of mechanisms 
allowing for the invocation of such responsibility by [individuals] definitely 
emerges as one of the most significant challenges in this area for the years to 


18 
come. 


The debate has indeed shifted significantly since the second half of the 
twentieth century, when IOs were near-universally perceived as forces for 
good. ‘True, there were admittedly some cracks in this flattering portrait — in 
the form of criticism against organizations operating in the field of interna- 
tional trade and finance, particularly from the 1980s onward.’? But the bulk of 
IOs were perceived as inherently good. 

Particularly the 1990s — the euphoric decade after the end of the cold war — 
were characterized by an optimistic attitude to the establishment of a true 
international community. Multilateralism and a rules-based world order were 
essential components of this project. That this implied that the prominence of 
states had to fade, and that [Os would assume some of their tasks and powers, 
was seen as both natural and beneficial. If one was to build a world order based 
on law and justice rather than naked power, there was no other option. 

The contrast to the present day — the eve of the second decade of the 
twentieth-first century — is stark. Attitudes toward a multilateralism, in the 


"7 See, in particular: Carla Ferstman, International Organizations and the Fight for 
Accountability: The Remedies and Reparations Gap (OUP 2017) 206-213; Pierre Schmitt, 
Access to Justice and International Organizations: The Case of Individual Victims of Human 
Rights Violations (Edward Elgar 2017) 329-339. 

Pierre Klein, “Responsibility” in Jacob Katz Cogan, Ian Hurd, and Ian Johnstone (eds.), The 
Oxford Handbook of International Organizations (OUP 2016) 1045. 

"0 An early example of such criticism is Cheryl Payer, The World Bank: A Critical Analysis 

(Monthly Review Press 1982). 
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sense of a rules-based international community, have changed dramatically 
since the turn of the millennium. Key proponents and benefactors of multi- 
lateralism during the 1990s are now instead emphasizing sovereignty and 
bilateralism. It is not difficult to find examples demonstrating this shift: ‘The 
Doha round of World Trade Organization negotiations, which begun in 2001, 
have been stalled for over a decade. The current US president has proclaimed 
“America first” as his foreign policy strategy. The United Kingdom is in the 
process of withdrawing from the EU, purportedly to reassert its sovereignty. 
Poland and Hungary, two states that in the 1990s liberated themselves from the 
iron grip of the USSR and embraced multilateralism, are now among its chief 
critics. At the same time, new forms of IOs are emerging, which challenge 
rather than encourage multilateralism. The Shanghai Cooperation 
Organization is a case in point. It is composed of six nondemocratic 
Eurasian states that have joined forces to, in particular, promote the principles 
of noninterference and state sovereignty.*° 

These changes have happened fast, and appear to be accelerating. When 
I first began researching IO accountability back in 2012, conducting a critical 
study of IOs still appeared somewhat contrarian. Now in 2019, however, 
a critical study of the accountability of IOs appears perfectly aligned with 
the new wave of skepticism toward multilateralism. 

But I do not think the findings that emerge from this study entails 
a challenge to IOs as such or multilateralism more generally. These findings 
should rather be seen as constructive criticism, which will hopefully contri- 
bute toward triggering a reform of the current system of IO accountability 
mechanisms. 

Reform is needed to enhance the legitimacy of IOs and multilateralism 
more broadly. One way of building legitimacy is to ensure that IOs are 
sufficiently accountable — also in the field of human rights. As procedural 
justice research shows, reforming the mechanisms of accountability is key to 
increasing legitimacy. ‘hat is because people determine the legitimacy of 
power-wielders “primarily by assessing the fairness of their decision-making 
procedures. Hence, using fair decision-making procedures is the key to 
developing, maintaining, and enhancing the legitimacy of rules and 


21 


authorities. 


Alexander Cooley, “The League of Authoritarian Gentlemen” (Foreign Policy, January 30, 2013) 
<https://foreignpolicy.com/2013/o1/30/the-league-of-authoritarian-gentlemen/> accessed October 
10, 2019; Charter of the Shanghai Cooperation Organization (adopted June 7, 2002, in force 
September 19, 2003) 2896 UNTS 209, in particular article 2. 

Tyler, “Procedural Justice” (n 1) 442, with further references. 
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The difficult question is not whether reform is needed, but what it 
should look like.** This study’s methodology is better suited to offering 
a diagnosis than a cure. Further research, as well as involvement of 
stakeholders, is needed to iron out more concrete reform proposals. In 
the following I will nevertheless attempt to sketch out some contours of 
reform, based on the experience gained from this study. First, in section 
7.3.1, I argue against the idea that the jurisdictional immunity of IOs 
should be curtailed, so that domestic courts may act as IO accountability 
mechanisms. Second, in section 7.3.2, | end with some preliminary 
observations on what reform of IO accountability mechanisms at the 
international level should look like. 


7.3.1 Enhancing Accountability by Curtailing Jurisdictional Immunity? 


I stand with those opposing radical changes to the current regime of IO 
immunities. The jurisdictional immunity of IOs is a necessity in order to 
“preserve and ensure the independence of the organization, and to enable it to 
fulfil its functions,” which could otherwise be compromised by unwarranted 
interference from states.”? 

Although immunities remain essential to protect [Os from unwanted inter- 
ference, it is true that interference is not a binary matter but rather a spectrum.*+ 
As Reinisch argues, allowing an individual to bring a claim for compensation 
against an IO for human rights violations appears to interfere less with the 
organization’s functioning than, for example, allowing an injunction that seeks 
to prevent an organization from carrying out a particular peacekeeping 
operation.” 

This and similar arguments have been advanced in support of minor adjust- 
ments to the current regime of absolute immunity. One possible adjustment, 
suggested by Reinisch, is to subject IO immunities to a functional test, whereby 
the domestic courts should consider “the (anticipated) consequences of denying 
immunity” and that only lawsuits that “threaten [the] proper functioning” of the 
10 in question should be barred by immunity.*° But it is doubtful whether this 
could be a workable test in practice, given its vagueness — partially due to the 


Ferstman (n 17) 205. 

*% Eric De Brabandere, “Immunity of International Organizations in Post-Conflict International 
Administrations,” International Organizations Law Review, 7 (2010), 79, 84. 

* August Reinisch, International Organizations before National Courts (CUP 2000) 325. 

*% Tbid. 

As suggested by ibid. 365 et seq. 
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conceptual fuzziness of functionalism itself*” — and consequent susceptibility to 
abuse. 

Another adjustment to IO immunities that has been suggested is to adopt 
a restrictive doctrine — for example by recognizing a distinction between acts 
jure imperii and acts jure gestionis — as has emerged in the law of state 
immunity.”® However, there are both conceptual and practical difficulties 
with such a test. Conceptually, it is not clear how the quite state-centric 
concept of jure imperii conduct could be applied to IOs. And, from 
a practical perspective, human rights violations would probably often arise 
as a consequence of jure imperii conduct. A restrictive doctrine of IO 
immunities along these lines is therefore clearly incapable of solving the 
problem. 

A third possible way of amending the current regime is to allow domestic 
courts to set aside the jurisdictional immunity of IOs if, on balance, upholding 
the immunity would entail a too significant impairment of the right of access 
to justice in that specific case.*? But also this approach would be open to 
exploitation, since the application of such a balancing exercise would invari- 
ably lead to a large margin of discretion for domestic courts. Again there is 
obvious risks of abuse, as well as arbitrariness. 

More importantly, even if a technically workable way of curtailing IO 
immunities was identified, a fundamental question remains to be asked: 
does the advantages of restricting IO immunities outweigh the disadvantages. 
The answer to this question appears to be no. 

The advantages of restricting IO immunities are not as clear-cut as they 
seem at first glance. Importantly, one must keep in mind that immunity is only 
one of several impediments to access. As I explain in Chapter 3, section 3.2.8, 
domestic courts may still decline to exercise jurisdiction for other reasons. 
Difficult issues may arise with regard to jurisdictional competence, and 
domestic courts tend to employ various avoidance techniques to weasel out 


*7 See generally: Jan Klabbers, “The Emergence of Functionalism in International Institutional 
Law: Colonial Inspirations,” European Journal of International Law, 25 (2014), 645; Laurence 
Boisson de Chazournes, “Functionalism! Functionalism! Do I Look Like Functionalism?” 
European Journal of International Law, 26 (2015), 951; Guy Fiti Sinclair, “The Original Sin 
(and Salvation) of Functionalism,” European Journal of International Law, 26 (2015), 965. 
See e.g. Emmanuel Gaillard and Isabelle Pingel-Lenuzza, “International Organisations and 
Immunity from Jurisdiction: To Restrict or to Bypass,” The International and Comparative 
Law Quarterly, 51 (2002), 1, 9-10; Matthew Parish, “An Essay on the Accountability of 
International Organizations,” International Organizations Law Review, 7 (2010), 277. On the 
restrictive doctrine of state immunity, see Hazel Fox and Philippa Webb, The Law of State 
Immunity (3rd ed., OUP 2015) ch 6. 

As suggested by Schmitt (n 17) 338 and ch 5. 
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of cases involving IOs.*° Moreover, if a domestic court does indeed exercise 
jurisdiction, it is quite possible that the organization would simply refuse to 
comply with the judgment rendered. ‘This would in turn raise the issue of 
whether judgments could be enforced against the organization — both in law 
and in practice. There is also the risk of variations in practice among domestic 
courts, which could lead to legal uncertainty both for victims and IOs. 

On the other hand, the disadvantages of restricting IO immunities appear 
quite clear and tangible. Restrictions upon the immunities of [Os appear to be 
negatively correlated with their independence. Unlike states, they have no 
territory and no population. Their tasks can only be carried out on the territory 
of states, by nationals of states.** Immunities are their only protection against 
improper state interference. It is thus difficult, if not impossible, to design 
a restrictive doctrine of IO jurisdictional immunity that allows the right suits 
and protects against the improper ones. Moreover, the jurisdictional immu- 
nities of IOs are, with few exceptions, firmly entrenched in treaties that 
provide unequivocally for absolute jurisdictional immunity. Restricting IO 
immunities is therefore no quick fix either. 

Looking beyond these legal-practical arguments, limiting or removing the 
jurisdictional immunities of [Os implies a strengthening of state sovereignty, 
to the detriment of IOs. Such a trade-off would perhaps be acceptable if there 
was no better alternative. But I submit that it is possible to both ensure that IOs 
are not exposed to further risks of improper meddling by states, while simulta- 
neously protecting the rights of individuals. ‘That is by conducting reform at 
the international level. 


7.3.2. Enhancing Accountability through Reform 
at the International Level 


The main advantages of pursuing reform at the international level are clear: 
IOs retain their independence, while the accountability toward individual 
victims is ensured — provided that sufficient accountability mechanisms are 
established. ‘The main challenges for reform at the international level are 
practical. As observed by Klein, IOs “have not proven keen to even consider 
the creation of such mechanisms and display a considerable degree of resis- 
tance toward such evolutions.”** Amendments to constituent instruments may 
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before National Courts (n 24) ch 2. 
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even be needed, which would require agreement among all member states. 
But, as already alluded to, comparable difficulties are associated with restrict- 
ing the immunities of IOs. 

There is no single recipe for how such reform could be carried out, and 
I certainly do not purport to have a comprehensive reform plan. ‘That said, it 
seems necessary to have at least some court-like mechanism that can issue binding 
decisions — it is in particular that which is lacking. This could be achieved by 
establishing internal courts, for example modeled after the international admin- 
istrative tribunals that deal with disputes between [Os and their staff.*? 

Another possible avenue of reform is the accession of [Os to international 
human rights courts and treaty bodies. This would have the dual advantage of 
not needing to set up new mechanisms and ensure an element of external 
accountability. The EU is currently the only IO which has taken steps in this 
direction. As mentioned in Chapter 3, the EU is already party to the CRPD and 
may join its optional protocol in the near future. Moreover, the EU is obliged to 
accede to the ECHR. Although the accession process was derailed by the CJEU 
in Opinion 2/13,*+ negotiations are set to resume in March 2020.3? When 
completed the EU will set a new standard, one that other IOs could aspire to. 

Court-like mechanisms should preferably be coupled with other account- 
ability mechanisms. The exact configuration would have to be determined on 
a case-by-case basis. In some cases an administrative appeals procedure would 
be suitable, while in others an ombudsperson may be an appropriate account- 
ability mechanism. What is important is that the system of accountability 
mechanisms lives up to the demands set by the right to remedy and people’s 
perceptions of procedural justice. 

This may sound like utopian visions. But bold ideas are necessary precursors 
to bold action. Retaining the status quo will further damage the legitimacy that 
IOs are so dependent on. With time this is also likely to encourage domestic 
courts to disrespect the jurisdictional immunities of IOs, which in turn could 
enable undue interference. Given the unattractiveness of these alternatives, 
time is ripe for substantial reform at the international level. 

IOs need to enhance their legitimacy. Reforming their system of human 
rights accountability mechanisms is not the only — or perhaps even the most 
effective — way that IOs can increase their legitimacy. But it would certainly be 
a step in the right direction. 


33 As suggested by Ferstman (n 17) 209. 

34 CJEU, Opinion 2/13 EU Accession to the ECHR (II) [2014]. See also Chapter 3, section 3.2.6. 
The EU Council adopted supplementary negotiating directives in October 2019, with a view 
to swiftly resume the negotiations with the non-EU parties to the ECHR. See “Outcome of the 
3717th Council Meeting” (October 7-8, 2019) EU Council Doc 12837/19 at 11. 
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IO Accountability Mechanisms: Definition, 
Typology, and Assessment 


The present chapter marks a shift from the underlying aspects of IO account- 
ability toward individuals to the focal point of the study: accountability 
mechanisms. ‘The aim is to establish the tools needed to conduct case studies 
on IO accountability mechanisms. 

To identify accountability mechanisms, one must know what to look for. 
The first task of this chapter is thus to define what an IO accountability 
mechanism is. This will be done in section 3.1. Second, I establish a typology 
of IO accountability mechanisms in section 3.2. Such a typology is useful for 
identifying accountability mechanisms and to distinguish the different types; 
it also facilitates comparisons across cases. 

Third and finally, I establish a normative framework for assessing IO 
accountability mechanisms in section 3.3. The assessment criteria also guide 
the doctrinal legal analysis, in the sense that one must determine the lex lata 
before the law can be assessed from an external point of view. 


3.1 DEFINITION — WHAT IS AN IO ACCOUNTABILITY 
MECHANISM? 


When defining an accountability mechanism, it is easy to fall into the 
trap of circular reasoning. For example, it is tempting to define IO 
accountability mechanisms as mechanisms that individuals may use to 
hold IOs to account. In this section I establish a working definition of an 
accountability mechanism based on objective criteria — a definition that 
can serve as a tool for distinguishing accountability mechanisms from 
other practices and procedures. The criteria that make up the definition 
of an accountability mechanism incorporate central concepts used 
throughout this study: accountability, individuals, IOs, and (human 
rights) law. 
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A fundamental feature of an accountability mechanism is that it is a distinct 
mechanism — i.e. a tool an accountability-holder may use to hold a power- 
wielder to account. A proper accountability mechanism is distinct from the 
organ or agent that caused the human rights violation that the complaint 
concerns. Consequently, procedures for asking for mercy or reconsideration — 
“hat in hand” — do not constitute accountability mechanisms. Still, account- 
ability mechanisms may very well be internal to the IO that is responsible, as 
long as the accountability mechanism is distinct from the body within the IO 
that was the immediate power-wielder. 

Second, an accountability mechanism must be established by, and apply, 
law. This criterion reflects this study’s focus on legal accountability. A legal 
accountability mechanism must have its basis in legally valid rules. 
A mechanism that operates on an informal basis is not established by law. 
A legal accountability mechanism must also apply law, meaning that it inter- 
prets and applies legal rules to a set of facts. Application of law may be 
distinguished from reasoning based exclusively on political or moral princi- 
ples and considerations ex aequo et bono. Pure fact-finding mechanisms are 
also excluded as they do not interpret or apply law to the facts they determine. 

Third, a proper accountability mechanism must operate according to pre- 
determined rules of procedure. One can hardly call something a legal 
mechanism unless it follows certain rules of procedure. That the procedural 
tules have to be laid down in advance does not preclude the establishment of 
accountability mechanisms after the incident that is the object of a complaint 
has occurred. What is required is merely that the procedural rules must be 
established before a complaint is lodged. This, for example, is the case with 
arbitral tribunals.’ 

The procedural rules must be of a general nature — that is not tailored to 
individual complaints, cases, or inquiries. These requirements reflect the legal 
nature of the accountability mechanisms studied here, as foreseeability and 
equality are essential features of law. A borderline case in this respect is ad hoc 
commissions of inquiry.” They operate according to a mandate, which sets out 
or refers to a set of procedural rules but they apply only to that specific inquiry. 
But the establishment of the commission is a political choice, and the object of 


"See section 3.2.7. 


A typical example is the UN-ordered inquiry into the allegations of sexual exploitation by 
peacekeepers in the Central African Republic, see Marie Deschamps, Hassan B Jallow and 
Yasmin Sooka, “Report of an Independent Review on Sexual Exploitation and Abuse by 
International Peacekeeping Forces in the Central African Republic: Taking Action on 
Sexual Exploitation and Abuse by Peacekeepers” (June 23, 2016) UN Doc A/71/99. 
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investigation and the procedural rules can be tailored to each case. Therefore, 
such commissions do not fulfill the above criteria. 

A fourth criterion is that an accountability mechanism must have a duty to 
handle complaints from individuals. This criterion reflects the fact that, in the 
present study, individuals are the relevant accountability-holders. To enable 
individuals to hold [Os to account, the available accountability mechanisms 
must have a duty to act when they receive complaints from those individuals. 
Whether a mechanism has actually received any complaints (thus far) does 
not matter — but it might be a sign that the mechanism is unknown or 
perceived as irrelevant by individuals. 

Fifth, to be an IO accountability mechanism, it must have competence 
ratione personae in relation to (one or more) IOs. The link between the 
accountability mechanism and the [O it may hold to account can be of varying 
strength. Some accountability mechanisms are a part of the [O they hold to 
account (internal accountability mechanisms). Internal mechanisms may still 
be independent, however, as is the case for internal courts or inspection 
mechanisms. External mechanisms also exist, and the link between them 
and the organization(s) they have jurisdiction over vary. Some operate on 
the basis of an explicit agreement with the IO in question. Others have weaker 
relationships with the [Os they have jurisdiction over. An example of the latter 
is domestic courts, which may potentially serve as IO accountability 
mechanisms.? 

Sixth, accountability mechanisms always operate ex post. This means that 
they scrutinize conduct that is the object of a complaint after the fact. Still: 


though they always operate ex post, accountability mechanisms can exert 
effects ex ante, since the anticipation of sanctions may deter the powerful 
from abusing their positions in the first place.* 


The seventh and final criterion is that the mechanism must conclude its 
consideration of a complaint by issuing a decision or finding. To issue 
a decision or finding entails passing judgment on the conduct of the entity 
being held to account. A decision or finding may also in itself be seen as a form 
of sanction in itself,> if the conclusion is that the entity in question has not 
fulfilled its responsibilities. ‘The notion of a decision or finding is understood 


> See section 3.2.8. 

+ Ruth W Grant and Robert O Keohane, “Accountability and Abuses of Power in World 
Politics,” American Political Science Review, 99 (2005), 29, 30. 

Here I use the notion of “sanction” not ina strict, legal sense but in the wider sense as it is used 
in accountability theory. The concept of accountability also encompasses arrangements where 
the focus is not on finding fault with accountability-holders, but rather to judge positively or 
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broadly. Whether a conclusion is binding or not, or whether it may be 
enforced, is not decisive. It is only necessary that the mechanism reaches 
some sort of conclusion that is, preferably, written down and determines 
whether the entity being held to account has fulfilled its responsibilities. 
Their nature — that is whether they are (non-)binding or (un-)enforceable — 
are aspects that are best addressed in the assessment of the relevant 
mechanisms. 

To summarize, an IO accountability mechanism — as the term is under- 
stood in the present context — is a mechanism that: 


e is distinct from the immediate power-wielder; 

e is established by, and applies, law; 

© operates according to predetermined rules of procedure; 

e has a duty to handle complaints from individuals; 

e has competence ratione personae in relation to one or more IOs; 

© operates ex post; and 

¢ concludes its consideration of the complaints by issuing a decision or 
finding. 


The present study is limited to one group of such mechanisms, namely human 
rights accountability mechanisms. Thus, only accountability mechanisms that 
are capable of holding IOs to account for human rights violations will be 
assessed. ‘lo qualify as a human rights accountability mechanism, it is not 
necessary that the mechanism in question is able to interpret and apply human 
rights law proper. All that is required is that they have jurisdiction ratione 
materiae in relation to plausible human rights violations allegedly committed 
by the IOs they have jurisdiction ratione personae over.° Whether account- 
ability mechanisms are able to reach human rights compliant outcomes is 
a matter for closer analysis and assessment.” 


3.2 A TYPOLOGY OF IO ACCOUNTABILITY MECHANISMS 


To create a typology means ordering phenomena into groups. Typologies are 
often conceptual, that is based on theoretical ideas of the categories.® But 


even reward good behavior, Mark Bovens, “Analysing and Assessing Accountability: 
A Conceptual Framework,” European Law Journal, 13 (2007), 447, 452. 

As I discuss later, in section 3.3.2.1, this may be framed as a question of whether an account- 
ability mechanism can deal with the substance of a complaint — as required under the right to 


6 


remedy. 


NI 


See, in particular, section 3.3.2.4. 
Kenneth D Bailey, Typologies and Taxonomies (SAGE Publications 1994) 3. 
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a typology can also be empirical, in the sense that the categories are con- 
structed by measuring the relevant objects on a number of variables.° Or these 
approaches may be combined."° The typology presented in this chapter is 
primarily conceptual but also draws upon my experience researching IO 
accountability mechanisms in this study and beyond. 

The typology of IO accountability mechanisms established in this chapter 
is general, in the sense that the categories are identified based on criteria that 
are not tied (exclusively) to those conducted in Chapters 4-6. The intention 
with this typology is to create categories that are relevant also beyond these 
case studies. The typology established in the following may therefore be 
useful for other researchers. Indeed, classification makes it possible to dis- 
cover and describe, and potentially predict, new entities and categories." 
One caveat must nevertheless be mentioned: this is merely a first step toward 
a typology of IO accountability mechanisms. It does not pretend to be 
exhaustive. There may well be types of accountability mechanisms beyond 
those discussed. 


3.2.1 Administrative Appeals Procedures 


Some IOs wield power over individuals through acts of an administrative 
nature. As pointed out by Kingsbury, Krisch, and Stewart, “much of global 
governance can be understood and analyzed as administrative action.”’* Most 
public lawyers have an implicit understanding of what administrative action 
is, although it is difficult to define in positive terms, particularly at the 
international level. For present purposes, it is sufficient to note that some 
TOs take decisions that affect individuals which “are neither treaty-making nor 
simple dispute settlements between parties.”’? Such decisions entail the exer- 
cise of power conferred upon them by their member states and are thus 
distinctively administrative in nature.'* 

Since administrative decision-making entails an exercise of power, there is 
a need for accountability. In domestic legal systems, there are usually 


9 Ibid. 7. 

"© Tbid. 3. 

Cesare PR Romano, “A ‘Taxonomy of International Rule of Law Institutions,” Journal of 

International Dispute Settlement, 2 (2011), 241, 242-243. 

* Benedict Kingsbury, Nico Krisch, and Richard B Stewart, “The Emergence of Global 
Administrative Law,” Law and Contemporary Problems, 68 (2004), 15, 17. 

8 Tbid. 

“4 Tbid.; John S Bell, “Comparative Administrative Law” in Mathias Reimann and 
Reinhard Zimmermann (eds.), The Oxford Handbook of Comparative Law (2nd ed., OUP 
2019) 1252. 
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particular procedures for reviewing administrative decisions.’? A chief feature 
of such review procedures is that they allow parties to resolve their dispute 
administratively and thus offer an alternative to formal court proceedings.” 
Although there is much variation between domestic legal systems,’ it is 
possible to discern two ideal types of administrative review: requests for 
reconsideration and administrative appeals.’* Requests for reconsideration 
and administrative appeals are types of administrative review found within 
the legal systems of IOs, too. Both types of review are initiated by way of “a 
request addressed to a public authority by which the aggrieved person requests 
administrative measures to be taken regarding an administrative act: annul- 
ment, modification, or even issuance of a new act.””9 

What distinguishes them is to whom they are addressed. A request for 
reconsideration is addressed to the body that took the impugned decision. 
Requests for reconsideration therefore cannot be regarded as proper account- 
ability mechanisms, for the simple reason that there is no mechanism distinct 
from the original decision-maker. 

In contrast, an administrative appeal is addressed to and dealt with by 
a different body than the one that took the impugned decision. Usually, but 
not always, that body is the direct superior to the original decision-maker.” 
Administrative appeal procedures may in principle constitute an accountabil- 
ity mechanism because the body performing the review is distinct from the 
immediate power-wielder. As long as an administrative appeal mechanism is 
set up by law within the decision-making structure of an IO, it typically fulfills 
the criteria proposed in section 3.1. It decides on the legality of decisions that 
have already been taken (ex post review), makes use of legal reasoning, and 
concludes by issuing decisions. 

‘To summarize, IO accountability mechanisms in the form of administra- 
tive appeals procedures: 


e involve bodies within the administrative decision-making structure of 


the IO; 


HB Jacobini, An Introduction to Comparative Administrative Law (Oceana Publications 1991) 
10-12; René Seerden, “Comparative Remarks” in René Seerden (ed.), Administrative Law of 
the European Union, Its Member States and the United States: A Comparative Analysis (3rd 
ed., Intersentia 2012) 381-388. 

Dacian C Dragos and David Marrani, “Administrative Appeals in Comparative European 
Administrative Law: What Effectiveness?” in Dacian C Dragos and Bogdana Neamtu (eds.), 
Alternative Dispute Resolution in European Administrative Law (Springer 2014) 540. 

‘7 Bell (n 14) 1266-1267. 

Dragos and Marrani (n 16) 539. 

0 Tbid. 

*° Ibid. 
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© operate according to predetermined rules of procedure established by the 
law of the IO; 

e have a duty to handle appeals from individuals against decisions taken by 
the IO; 

¢ decide on the legality of administrative decisions ex post; and 

¢ conclude their consideration of a complaint or appeal by issuing 
a decision. 


A key issue for all administrative appeals mechanisms is the extent of their 
competence. ‘l’o what extent may the appellate body second-guess the reason- 
ing behind the impugned decision? This is not a question that can be 
answered in the abstract since there is much variation — both between domes- 
tic legal systems and between IO mechanisms for administrative appeal. 
However, some trends can be discerned. 

At one end of the spectrum, we find the common practice of the appellate 
body having the same competence as the body that handed down the 
impugned decision.” This means that the appellate body may consider not 
only the legality of the impugned decision but also its proportionality in the 
narrow sense (balancing means and ends), as well as the policy behind the 
decision. Such a full, de novo review is, for example, conducted by the Registry 
of the ICC when handling appeals against decisions of the Chief Custody 
Officer of the ICC Detention Centre.” 

In other cases, the appellate body’s review is limited. Even though it is not 
performed by courts, such forms of review are often referred to as judicial review 
because its nature resembles that which courts perform. Indeed, administrative 
appeals mechanisms performing limited, judicial-style review may be of a “quasi- 
judicial nature, a hybrid that aims at dealing with administrative disputes outside 
courts of law but still assuring a proper and balanced protection of the rights of 
patties.”*> An ideal type of such judicial review involves checking the legality of 
the impugned decision, checking for procedural irregularities and often also 
reviewing whether the impugned decision constituted an abuse of power (détour- 
nement de pouvoir) or was manifestly unreasonable. This is in other words 
a legalized form of review, with no room for considerations of policy. 

An example of the latter is the ICC Presidency. Although it is composed of 
ICC judges (the president and the two vice-presidents) its role is chiefly 
administrative. 'Tasked with the proper administration of the ICC and “other 


Ibid. 549. 

See Chapter 6, section 6.5.2.1. 
*3 Dragos and Marrani (n 16) 556. 
“ICC Statute article 38(3). 
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functions conferred upon it,””? it is clearly an administrative organ, not a court. 
Nevertheless, one of the functions conferred upon the presidency is the review of 
detention-related decisions taken by the ICC’s Registrar.° This is a form of review 
that the presidency itself, as well as ICC insiders, characterizes as judicial review — 
and which closely resembles the ideal type of judicial review just outlined.” 


3.2.2 Internal Oversight Mechanisms 


The mechanisms established for internal oversight of [Os form a heterogeneous 
crowd. There are, however, some common threads. Key among them is inde- 
pendence. Internal oversight mechanisms are independent of the operations 
they provide oversight over. For example, the UNHCR’s Inspector General’s 
Office exercises operational independence under the authority of the High 
Commissioner.** This distinguishes internal oversight mechanisms from 
administrative complaints procedures. 

Although independent, internal oversight mechanisms are normally still 
part of the organization. Heads of internal oversight mechanisms are thus 
themselves staff members of the IO whose activities they provide oversight 
over. The exact rules in place to nevertheless ensure independence vary from 
IO to IO. 

Another common thread is that internal oversight is primarily concerned 
with providing the management of IOs and IO member states with data on the 
performance, regularity, and norm compliance of the organization and its 
staff. Although aggrieved individuals are allowed, even encouraged, to bring 
their grievances to the attention of internal oversight mechanisms, those 
individuals are not parties to a case opened on the basis of the information 
they have provided. ‘The main task of internal oversight mechanisms is to 
produce reports, the primary audience of which is the management of the IO 
and its member states.*? 


*5 ICC Statute article 38(3)(a) and (b). 

RoR regulation 221. 

*7 See e.g.: ICC Presidency, Decision on the Application of Mr Germain Katanga in respect of the 
new policy in the detention centre on the registration of telephone contacts [2009] [CC-RoR221 
-02/09-6-Corr, particularly para 42; ICC Presidency, Decision on the application for judicial 
review (requirement that medication be taken in the presence of a custody officer) [2013] ICC- 
RoR2z21-02/13-4-Red, particularly para 23; Interview ICC-o1; Interview ICC-o4. 

UNHCR, “The role, functions and modus operandi of the Inspector General’s Office” 
(February 7, 2010) UNHCR Doc IOM/oog/2012 — FOM/o10/2012 para 3. 

Internal oversight mechanisms may thus be contrasted with ombudspersons (section 3.2.3) 


28 


and inspection and review panels (section 3.2.4), both of which consider individuals to be 
parties to the proceedings arising out of their complaint. 
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Despite the diversity in institutional setup, it is possible to discern four main 
tasks that internal oversight mechanisms perform: 


e Auditing 

e Evaluation 
e Inspection 
e Investigation 


All these tasks may be performed by a single internal oversight mechanism, or 
be spread across multiple interlocking or overlapping mechanisms. An exam- 
ple of a distributed system of internal oversight is found within the UNHCR. 
Its Inspector General’s Office is in charge of investigation and inspections, *° 
while its Policy Development and Evaluation Service handles evaluations.** 
Auditing of the UNHCR’s finances is outsourced to the Internal Audit 
Division of UN Office of Internal Oversight Services. ‘The four internal 
oversight tasks are in other words distributed between three bodies. At the 
ICC, things are more centralized. The tasks of evaluation, inspection, and 
investigation are handled by its Internal Oversight Mechanism,** while audit- 
ing is conducted by a separate Office of Internal Audit.*+ 

The four tasks — auditing, inspection, investigation, and evaluation — are 
qualitatively quite different. Moreover, as I will show in the following, it is only 
investigations that fit with the definition of an accountability mechanism that 
forms the basis of the present study. In the following I will nevertheless begin by 
briefly distinguishing the three tasks that are not compatible with the definition of 
an accountability mechanism: auditing, evaluation, and inspection. ‘Then I turn 
to investigations, the oversight task that is compatible with the accountability 
mechanism definition. 

Auditing is a concept most people have an intuitive understanding of. Yet 
there is no precise agreement about what auditing really is.** On a general 
level, auditing may be defined as “an independent, objective assurance and 
consulting activity designed to add value and improve an organization’s 


3° UNHCR, “The role, functions and modus operandi of the Inspector General’s Office” 
(February 7, 2010) UNHCR Doc IOM/oog/2012 — FOM/o10/2012 para 2. 

3' UNHCR Policy Development and Evaluation Service, “UNHCR’s Evaluation Policy” 
(August 2010) UNHCR Doc UNHCR/HCP/2016/2. 

Memorandum of understanding on the provision of internal audit services by the OIOS to the 
UNHCR (December 1, 2014) (on file with author). 

33 ICC Statute article 112(4); ICC Assembly of States Parties resolution, “Establishment of an 
independent oversight mechanism” (November 26, 2009) ICC Doc ICC-ASP/8/Res.1. 

*# ICC Financial Regulations and Rules (November 21, 2008) ICC Doc ICC-ASP/7/s (Part. II- 
D) Rule 110.1. 

35 Michael Power, The Audit Society: Rituals of Verification (OUP 1997) 4. 
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operations.”>° Two broad types of auditing can be identified. First, audit of 
“the legality and regularity of financial management and of accounting” of an 
organization.*” Second, so-called performance audit, which is “oriented 
towards examining the performance, economy, efficiency and effectiveness” 
of an organization.>® Neither type of auditing is compatible with the present 
definition of accountability mechanism because audit mechanisms do not 
have a duty to handle complaints from individuals. Moreover, audit mechan- 
isms hardly interpret or apply law. 

Evaluation is the one of the four tasks that most clearly falls outside the 
scope the accountability mechanism definition used here. It can be 


defined as 


a rigorous, systematic and objective assessment of the relevance, appropriate- 
ness, effectiveness, efficiency, impact and sustainability of a project or pro- 
gramme, based upon agreed criteria and benchmarks.*? 

Evaluation is thus incompatible with the notion of an accountability mechan- 
ism in several respects, two of which are particularly apparent. First, it is 
primarily a forward-looking exercise, principally unconcerned with determin- 
ing responsibility for past conduct.*° Second, there are weak predetermined 
procedures. If they exist at all, they are usually formulated in very vague 
terms. Like auditing, evaluation bodies therefore fall outside the definition 
of accountability mechanism. 

Inspection may be defined as a 


review of an organizational unit, issue or practice perceived to be of potential 
tisk in order to determine the extent to which it adheres to normative 
standards, good practices or other pre-determined criteria and to identify 
corrective action as needed.? 


36 UN Joint Inspection Unit, “The Audit Function in the United Nations System” (2010) UN 
Doc JIU/REP/2010/5 at 5. 

37 International Organization of Supreme Audit Institutions, “The Lima Declaration of 

Guidelines on Auditing Precepts” (1997) INTOSAI Doc ISSAT 1 section 4(1). 

Ibid. section 4(2). 

39 ICC, “The Independent Oversight Mechanism Mandate” (2017), in the section entitled 
“Evaluations” <www.icc-cpi.int/iom-mandate> accessed October 10, 2019. 

# See e.g.: ibid.; UNHCR Policy Development and Evaluation Service, “UNHCR’s Evaluation 
Policy” (August 2010) UNHCR Doc UNHCR/HCP/2016/2. 

See eg. UNHCR Policy Development and Evaluation Service, “UNHCR’s Evaluation 
Policy” (August 2010) UNHCR Doc UNHCR/HCP/2016/2. 

#  OIOS, “List of Key Oversight Terms” (April 2013) at 11 <https://oios.un.org/sites/oios.un.org/fles/ 
list_key_oversight_terms.pdf> accessed October 10, 2019. 
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The procedures governing inspections vary significantly among the different 
internal oversight mechanisms but some defining features are shared. 
Importantly, inspections are normally initiated by the internal oversight 
mechanism itself (proprio muto). Although many internal oversight mechan- 
isms in practice do receive tips from individuals, they do not have a duty to act 
on, or otherwise deal with, complaints from individuals. For this reason, 
internal oversight inspection mechanisms cannot be regarded as accountabil- 
ity mechanisms in the context of this study. 

I have so far outlined the three internal oversight tasks that are not capable of 
conferring upon the body performing (one or more of) them the status of account- 
ability mechanism. I will now turn to the final oversight task — investigations. 

Investigation may, at least in the internal oversight context, be defined as 
a “legally based and analytical process designed to gather information in order 
to determine whether wrongdoing occurred and if so, the persons or entities 
responsible.” There are two distinct types of wrongdoing that are of concern 
to internal oversight investigations. The first type — which is of less relevance in 
the present context — consists of collusive, corrupt, or fraudulent practices by 
entities that are external to the IO. For example, bid rigging by vendors,*> or 
fraud committed with the aim of receiving (more than the intended amount 
of) goods or services from an IO. Given their limited scope, internal oversight 
bodies that only conduct this type of investigations do not appear capable of 
holding the organization to account for human rights violations. 

The second type of wrongdoing is misconduct. “Misconduct is a failure by 
a staff member to observe the rules of conduct or standards of behavior prescribed 
by the Organization.”4° Investigations of alleged misconduct are probably the 
most prevalent type of investigation conducted by internal oversight mechanisms. 
Moreover, many misconduct investigations are closely linked with human rights 
violations. For example, of the 140 investigations opened by the UNHCR 


# See e.g. how inspections are regulated in the following mandates and statutes of internal 
oversight mechanisms: ICC Assembly of States Parties, “Operational mandate of the 
Independent Oversight Mechanism” (2013) Annex to ICC Doc ICC-ASP/2/Res.6 para 6; 
UNHCR, “The role, functions and modus operandi of the Inspector General’s Office” 
(February 7, 2010) UNHCR Doc IOM/oog/2012 — FOM/o1o0/2012 paras 14-18; “Standards 
and Guidelines of the Joint Inspection Unit,” Annex I to “Report of the Joint Inspection Unit” 
(1996) UN Doc A/51/34 para 10; UN General Assembly resolution 48/218 B [Establishing 
OIOS| (August 12, 1994) UN Doc A/RES/48/218 B para 5(c)(iii). 

+4 OIOS, “List of Key Oversight Terms” (April 2013) at 17 <https://oios.un.org/sites/oios.un.org/fles/ 
list_key_oversight_terms.pdf> accessed October 10, 2019. 

45 Tbid. 15. 

Conference of International Investigators, “Uniform Principles and Guidelines for Investigations” 

(and ed., 2009) para 11 <<www.confint-investigators.org/wp-content/uploads/2015/05/CII-Uniform- 

Principles-and-Guidelines-for-Investigations_zed-2009.pd> accessed October 10, 2019. 
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Inspector General’s Office between July 1, 2018 and June 30, 2019, one-seventh 
was related to sexual exploitation and abuse.*” 

The object of a misconduct investigation is to determine whether the 
conduct of one or more staff members constitutes misconduct. It is thus in 
principle not concerned with the responsibility of the IO as such. This may 
seem problematic in light of the requirement, set out in section 3.1, that [O 
accountability mechanisms should have competence ratione personae in 
relation to one or more IOs. Yet one must recall that the conduct of a staff 
member is normally attributed to the organization, even in cases where that 
staff member acted in excess of authority or in contravention of instructions.** 
Consequently, an internal oversight investigation concluding that a staff 
member is guilty of misconduct indirectly implicates the organization, too. 
Rather than excluding internal oversight investigations by way of definition, 
the ratione personae criterion should therefore be liberally construed. ‘The 
significance of the lack of jurisdiction over the organization may be taken into 
account when assessing the sufficiency of internal oversight mechanisms. 

With regard to the remaining criteria, internal oversight investigations check 
all the boxes. They are established by law, and misconduct is a chiefly legal 
concept. Moreover, investigations are conducted exclusively ex post, are regulated 
by thorough procedural rules, and concluded with a report setting out findings. 

The procedures applied in misconduct investigations are always formalized 
and usually rather detailed.4? Fundamental aspects of their procedures are 
also harmonized across organizations. ‘This is in part because many internal 
oversight mechanisms have joined together in a Conference of International 
Investigators whose aim is to “continuously advance the work of its participants 
through the harmonization of practices and sharing of ideas and leading 
practices.”*° To that effect the Conference has adopted a set of Uniform 
Principles and Guidelines for Investigations.* These principles and 


47 UNHCR High Commissioner, “Report on Activities of the Inspector General’s Office” 
(July 24, 2019) UN Doc A/AC.96/1193 para 28. 
#8 See Chapter 2, section 2.3.1. 
4 See e.g.: UNHCR Inspector General’s Office, “Operational Guidelines on Conducting 
Investigations and Preparing Investigation Reports” (2016) UNHCR Doc UNHCR/OG/ 
2016/4; OIOS Investigations Division, “Investigations Manual” (2015) <https://oios 
.un.org/sites/oios.un.org/files/general/investigations_manual.pdf> accessed October 10, 2019. 
Conference of International Investigators, “About” <www.conf-int-investigators.org/?page_i 
d=7> accessed October 10, 2019. As of 2018 there are fifty-two members, see Conference of 
International Investigators, “Participating Organizations” <www.conf-intinvestigators.org/?p 
age_id=580> accessed October 10, 2019. 
Conference of International Investigators, “Uniform Principles and Guidelines for Investigations” 
(and ed., 2009) <www.conf-int-investigators.org/wp-content/uploads/2015/05/CII-Uniform- 
Principles-and-Guidelines-for-Investigations_zed-2009.pd> accessed October 10, 2019. 
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guidelines are adopted by consensus but do not bind the IOs that are members 
of the conference. Rather, they are intended as guidance in the conduct of 
investigations.” They also serve as a useful restatement of the principles and 
tules upon which internal oversight investigations are based. 

Misconduct investigations are said to be administrative in nature” but in 
practice they resemble police investigations.*t In most cases the investigation 
is triggered by a complaint. Internal oversight mechanisms are generally 
obliged to register and review all complaints containing allegations of 
misconduct.”* The decision of whether or not to open an investigation is 
taken by the internal oversight mechanism itself and should be based on the 
complaint’s credibility, materiality, and verifiability.>° The most important 
and demanding task of an investigation is usually to establish the facts.*” ‘To 
this end, internal oversight investigators have broad powers of investigation. 
They may require IO staff witnesses to give testimony and shall have full and 
complete access to all relevant documents, records, and other information 
held by the 10.5 Contractors and other partners of the IO in question will 
often also be under an obligation to cooperate with the investigation, provided 
that the necessary contractual provisions or cooperation agreements are in 
place. After the facts have been established, law is used to identify whether 
misconduct has occurred. 

Each investigation concludes with a report.°? The investigation 
reports are not published. If the conclusion is that no misconduct has 
taken place, the report closes the investigation.°° If, on the other hand, 
it is concluded that misconduct has taken place, the report is submitted 
confidentially to the relevant authorities within the 10. This is 


* Ibid. (preamble). 

53 Tbid. para 10. 

++ "This was emphasized by a staff member of the UNHCR Inspector General’s Office (Interview 
UNHCR-os). 

Conference of International Investigators, “Uniform Principles and Guidelines for 
Investigations” (2nd ed., 2009) para 29 <www.confintinvestigators.org/wp-content/uploads/ 
2015/05/ClI-Uniform-Principles-and-Guidelines-for-Investigations_zed-2009.pdf>__accessed 
October 10, 2019. 

Ibid. para 30. 

7 Interview UNHCR-os. 

Conference of International Investigators, “Uniform Principles and Guidelines for 
Investigations” (2nd ed., 2009) paras 15 and 23 <www.conf-int-investigators.org/wp-content/u 
ploads/2015/05/Cl-Uniform-Principles-and-Guidelines-for-Investigations_2ed-2009.pdf> 
accessed October 10, 2019. 

Ibid. para 41. 

°° Ibid. 

Ibid. para 42. 
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normally the head of the IO and/or the human relations department. 
Reports finding misconduct may include recommendations as to 
whether and what kind disciplinary action should be taken against the 
staff member. 

To sum up, internal oversight mechanisms are regarded as IO account- 
ability mechanisms provided that they: 


e are established as a (sub-)organ of an [O; 

¢ with a mandate to independently carry out investigations to determine 
whether misconduct has occurred; 

¢ have a duty to handle complaints from individuals; and 

¢ set out the findings of each investigation or inspection in a report. 


I have already mentioned two examples of internal oversight mechanisms 
with investigative mandates: the UNHCR’s Inspector General’s Office (IGO) 
and the ICC’s Internal Oversight Mechanism (IOM). Another internal over- 
sight mechanism, which will appear in the UNHCR case study conducted in 
Chapter s, is the UN’s Office of Internal Oversight Services (OIOS).™ It is the 
UN’s internal oversight mechanism, with competence to inter alia conduct 
investigations across all UN bodies — including the UNHCR. In principle, 
OIOS thus has concurrent jurisdiction with the IGO. To avoid unnecessary 
duplication of work, OIOS and IGO have an understanding on burden- 
sharing. 


3.2.3. Ombudspersons 


Ombudspersons®™ have a long history. Their origin can be traced back 
to the Swedish Parliamentary Ombudsman of 1809. This novel institu- 
tion was first entrusted with powers to supervise the judiciary but its 
investigative powers were gradually extended to cover the conduct of 
administrative officials and, from 1915, also military officials.°> The 
Swedish model had spread throughout all of Scandinavia by the early 


See Chapter 5, section 5.7. 

°$ Memorandum of Understanding Between OIOS and UNHCR on Investigations and 
Inspections (September 21, 2006) (on file with author). 

Wherever possible, I use this gender-neutral designation. Other terms for the same include 
ombudsman, ombuds, ombudsinstitution, and ombudspeople. See Sabine Carl, “Toward 
a Definition and Taxonomy of Public Sector Ombudsmen,” Canadian Public Administration, 
55 (2012), 203, 206. 

°5 Alberta Fabbricotti, “Ombudsperson” in Riidiger Wolfrum (ed.), Max Planck Encyclopedia of 
Public International Law (online ed) (OUP 2009) <https://opil.ouplaw.com/home/MPIL> para 3. 
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1960s.°° Since then the ombudsperson concept has rapidly gained 
larity < ad : Py 
popularity and spread across the globe. 

As it spread, it also transformed. The concept proved popular also outside 
the parliamentary context, spreading to, for example private sector companies 
and international organizations.©* Among the many variations on the ombud- 
sperson theme, one key distinction is that between public sector ombudsper- 
sons and private sector (or corporate) ombudspersons.’? For the present 
purposes, it is the category of public sector ombudspersons that are of interest. 
IOs are public law institutions, not simply international private corporations. 

Although public sector ombudspersons are closely related to the historical 
roots of the ombudsperson concept, its spread throughout the world has led to 
a certain expansion and diversification. As a result, contemporary definitions 
of a (public sector) ombudsperson are somewhat vague or open-ended. One 
modern definition is provided by Linda C Reif: 


The ombudsman is a public sector institution, preferably established by the 
legislative branch of government, to supervise the administrative activities of 
the executive branch. The ombudsman receives and investigates impartially 
complaints from the public concerning the conduct of government 
administration.”° 


Another has been formulated by Rhita Bousta: 


A completely independent institution responsible for monitoring the actions 
of the administration in order to stop harm arising from conflicts of interests 
involving administration(s) and/or citizen(s). This is possible through the 
power of recommendation and reform without compulsory force, and having 
great freedom to act and access information.” 


Sabine Carl suggests a third, more meticulous definition: 


An ombudsman is a public sector institution which, for the purpose of the 
protection of individual rights and the defence of the fundamental rights of 
democracy such as civil and human rights, is authorized by a parliament, 
a ministry or a subdivision thereof (legal foundation) to investigate indepen- 
dently both own-motion as well as complaints from citizens about an alleged 


66 Rhita Bousta, “he Ombudsman: Proposal for a Definition,” The International Ombudsman 


Yearbook, 9 (2005), 36, 38-39. 
o7 Katja Heede, European Ombudsman: Redress and Control at Union Level (Kluwer 2000) 8. 
68 Linda C Reif, The Ombudsman, Good Governance and the International Human Rights 
System (Springer 2004) 25. 
°9 Thi. 25-28. 
7° bid. 1-2. 
7 Bousta (n 66) 49. 
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part of the administration’s/executive’s acts, omissions, improprieties, and 
broader systemic problems, and whose only tools — due to not being invested 
with any executive power — are its own personal authority, recommendations, 
annual and special reports and the media.” 


Adapting these definitions to the present IO accountability mechanism con- 
text, an ombudsperson is understood as:7 


e an independent (sub-)organ of an IO; 

e headed by a single ombudsperson;”*+ 

¢ with a mandate to supervise (parts of) the activities of that IO; 

e with a duty to handle complaints from individuals; 

¢ with or without the right to launch own-initiative inquiries; 

¢ with the power to seek correction of the investigated activity but without 
the power to issue decisions with legally binding force; 

¢ with its purpose being, inter alia, the protection of the rights of individuals. 


A stereotypical example of an ombudsperson is the European Ombudsman.” 
It is empowered to conduct inquiries into any instance of “maladministration” 
in the activities of the Union, except for the CJEU in its judicial role.”° 
Inquiries may be initiated on the basis of complaints from individuals or at 
the European Ombudsman’s own initiative. 

A second example, with a more specific mandate, is found within the UN. 
The Ombudsperson to the Security Council’s [SIL (Da’esh) and Al-Qaida 
Sanctions Committee is empowered to receive requests from individuals 
seeking to be removed from the Al-Qaida Sanctions List and to conduct 
independent investigations of the reasons for the listing.””7 After considering 
the delisting request, the ombudsperson shall submit its recommendations to 
the Sanctions Committee.” 


3.2.4 Inspection and Review Panels 


Inspection and review panels inherit most of their features from ombudsper- 
sons. Some even consider them as two subtypes under the ombudsperson 


” Carl (n 64) 214 (bold in original replaced with italics). 

73 Some features are also borrowed from Heede (n 67) 9. 

This distinguishes ombudspersons from inspection and review panels, see section 3.2.4. 

7 See also Chapter 4, section 4.4. 

76 TFEU article 228(1). 

77 ‘The present mandate of the ombudsperson is laid down in Annex II to UN Security Council 
resolution 2368 (July 20, 2017) UN Doc S/RES/2161. 

78 Ibid. para 8(c). 
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umbrella.’”? However, it is possible to distinguish between the two. The single, 
but crucial, difference is that inspection and review panels are composed of 
several members, usually supported by a secretariat, while ombudspersons 
offices are a single ombudsperson. This may seem like an inconsequential 
difference but it has in fact significant knock-on effects — in particular on the 
procedures and working practices of inspection and review panels. 

As collegiate bodies, the need for formal procedural rules is greater, and the 
opportunity to improvise is lower, for inspection and review panels than for 
ombudspersons. Moreover, competence to initiate own-initiative inquiries is 
better suited for an institution with a single head than for a collegiate body. 
Inspection and review panels therefore tend to employ a more judicialized 
and adversarial procedure than ombudspersons. ‘They also normally lack the 
power to conduct own-initiative inquiries.*° 

The establishment of inspection and review panels is usually associated 
with the international financial institutions, with the World Bank Inspection 
Panel as the first among equals.*' It is mandated to receive complaints con- 
cerning Bank-financed projects and to carry out independent investigations of 
whether the Bank complies with its operational policies and procedures. The 
Inspection Panel’s findings in each case are set out in a (nonbinding) report, 
which is communicated to the leadership of the Bank and then made publicly 
available.* 

An example from one of the case studies is the Human Rights Review Panel 
(HRRP) established under the auspices of the EU’s Rule of Law Mission 
(EULEX) in Kosovo.*+ According to its rules of procedure," the HRRP may 


receive complaints from individuals claiming to be the victim of a human 


79 See e.g. Fabbricotti (n 65) para 14-15. 

8° For instance, both EULEX Kosovo's Human Rights Review Panel and the World Bank 

Inspection Panel lack the competence to conduct own-initiative inquiries. See: “Rules of 

Procedure of the FULEX Human Rights Review Panel” (2019) <https://hrrp.eu/docs/RULES 

%200F %20PROCE DURE %20HRRP%20(15%20January%202019).pdf> accessed October 10, 

2019; World Bank Resolution No. IBRD 93-10 and IDA 93-6 Establishing “The World Bank 

Inspection Panel” (September 22, 1993). 

For a succinct overview of the inspection and review panels of the various international 

financial institutions, see Kirsten Lewis, “Citizen-Driven Accountability for Sustainable 

Development: Giving Affected People a Greater Voice — 20 Years On” (Independent 

Accountability Mechanisms Network, June 2012). 

The basic mandate of the Inspection Panel is found in World Bank Resolution No. IBRD 93- 

10 and IDA 93-6 Establishing “The World Bank Inspection Panel” (September 22, 1993). 

> Tbid. paras 23 and 25. 

5+ See also Chapter 4, section 4.6.3. 

85 “Rules of Procedure of the EULEX Human Rights Review Panel” (2019) <https://hrrp.eu/do 
cs/RULES%200F %20PROCEDURE,%20HRRP%20(15%20January%202019).pdf> accessed 
October 10, 2019. 
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rights violation by EULEX Kosovo (Rule 25). ‘The panel may collect evidence 
on its own initiative (Rule 36) but the claimant may also submit evidence in its 
submissions to the Panel (Rule 37). After reviewing a complaint the HRRP 
submits its findings to the Head of Mission of FULEX Kosovo, with nonbind- 
ing recommendations for remedial action where necessary (Rule 34). 


3.2.5 Treaty Bodies 


‘Treaties setting out substantive rights and obligations sometimes establish 
institutions for international cooperation within the field of that treaty. If the 
institutions thereby established are neither [Os nor international courts, they 
are typically referred to as treaty bodies.*° The treaty bodies established by 
human rights treaties are tasked with enforcing treaty obligations.*” 

Well-known examples of such supervisory treaty bodies are those estab- 
lished under the UN human rights conventions, such as the UN Human 
Rights Committee (ICCPR®® article 28) and the Committee Against Torture 
(CAT®® article 17). These committees are usually empowered to receive 
periodic reports from parties to the relevant convention and to comment on 
those reports. Additionally, most committees may receive individual com- 
plaints against parties that have acceded to the relevant treaty’s Optional 
Protocol.?° Some are also empowered to inspect and monitor compliance in 
relation to those parties that have acceded to the relevant treaty’s Optional 
Protocol.” 

Supervisory treaty bodies share many traits with the inspection and review 
panels discussed in section 3.2.4. Notably, they are composed of experts serving 
in personal capacity, and that their findings of noncompliance lack binding 
force.” But they distinguish themselves in that they: 


¢ are established by a treaty; 
e are not IOs or (sub)organs of IOs; and 


8° Geir Ulfstein, “Treaty Bodies and Regimes” in Duncan B Hollis (ed.), The Oxford Guide to 
Treaties (OUP 2012). 

See generally, on such supervisory treaty bodies, ibid. 439-442. 

International Covenant on Civilian and Political Rights (adopted December 16, 1966, in force 
March 23, 1976) 999 UNTS 171. 

Convention Against Torture (adopted December 10, 1984, in force June 26, 1987) 
1465 UNTS 8s. 

°° See e.g. the Optional Protocol to the ICCPR (adopted December 16, 1966, in force March 23, 
1976) 999 UNTS 171. 

See e.g. the Optional Protocol to the CAT (adopted December 18, 2002, in force June 22, 2006) 
2375 UNTS 237. 

°° On the lack of binding force, see Ulfstein (n 86) 442. 


87 
88 


89 


gu 
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¢ only have jurisdiction to receive complaints from aggrieved individuals if 
the IO has acceded to the relevant treaty or optional protocol. 


Usually, only states are party to human rights treaties and thus subject to the 
respective treaty bodies those treaties establish. But some human rights treaties 
do allow for the accession of (certain) IOs. At the time of writing, the 
European Union is the only example of an IO that is subject to the supervision 
of a treaty body, following its accession to the Convention on the Rights of 
Persons with Disabilities (CRPD) in 2010.9? The Union has, however, not yet 
acceded to the CRPD Optional Protocol. Insofar as the competences of the 
CRPD Committee in relation to the Union are limited to receiving and 
commenting on periodic reports,?* it therefore cannot receive complaints 
from individuals directed at the Union. 


3.2.6 International Courts 


Some IOs are subject to international courts or tribunals®® that deal with 
disputes between the organization and individuals. What constitutes an inter- 
national court has been debated in legal scholarship since the early 2000s but 
it seems that a consensus definition has emerged whereby the six distinguish- 
ing features of international courts are that they:97 


93 Convention on the Rights of Persons with Disabilities (adopted December 13, 2006, in force 
May 3, 2008) 2515 UNT'S 3. 

°+ Accession to the Optional Protocol has been suggested by the European Commission and 
approved by the European Parliament but the EU Council has yet to take the decision to 
accede. See the legislative procedure relating to EU Doc COM(2008)530 <http://eur- 
lex.europa.eu/legal-content/EN/HIS/?uri=CELEX:52008PCo0530%2802%29&qi 
d=1447756223582> accessed October 10, 2019. At present, twenty-two EU member states are 
parties to the Optional Protocol, see the table of ratifications and accessions in the UN Treaty 
Collection database <https://treaties.un.org/Pages/ViewDetails.aspx?srce=TREATY&mtdsg_n 
o=IV-15-a&chapter=4&clang=_en> accessed October 10, 2019. 

°° CRPD articles 35-36. 

9° Hereinafter I refer to courts and tribunals collectively as “courts.” 

97 Cesare PR Romano, Karen J Alter, and Yuval Shany, “Mapping International Adjudicative 
Bodies, the Issues and Players” in Cesare PR Romano, Karen J Alter and Yuval Shany (eds.), 
The Oxford Handbook of International Adjudication (OUP 2013) 6 (defining “international 
adjudicative bodies”); Cesare PR Romano, “Proliferation of International Judicial Bodies: 
The Pieces of the Puzzle, The,” New York University Journal of International Law and Politics, 
31 (1998), 709, 711-715 (defining “international judicial body”); José E Alvarez, International 
Organizations as Law-Makers (OUP 2005) 458 (defining “judicial bodies”); 
Christian Tomuschat, “International Courts and Tribunals” in Riidiger Wolfrum (ed.), 
Max Planck Encyclopedia of Public International Law (online ed) (OUP 2011) <https://opil 
.ouplaw.com/home/MPIL> para 1 (defining “international court and tribunals”). 
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© are constituted as international organizations or as independent bodies of 
international organizations; 

e hear cases where one of the parties is, or could be, a state or an interna- 
tional organization; 

¢ are composed of independent judges; 

¢ decide the question(s) brought before them on the basis of interna- 
tional law; 

¢ follow predetermined rules of procedure; and 

e issue binding decisions. 


In the following I discuss these requirements in order to situate them within 
the IO accountability mechanism context. This enables me to set outa slightly 
more precise set of criteria defining international courts functioning as IO 
accountability mechanisms at the end of this section. 

According to the first criterion in the consensus definition, an international 
court may be constituted either as a distinct IO or as an independent body of 
an IO. It follows implicitly from this that an international court may be 
external or internal to the IO over which it has jurisdiction. In the present 
study, an internal court is understood as a court constituted as an independent 
body of the IO it has jurisdiction over. An example of an internal court is the 
Court of Justice of the European Union (CJEU). It is an independent body of 
the European Union, tasked with ensuring that “in the interpretation and 
application of the [EU] Treaties the law is observed.” 

It must be emphasized that these internal courts are still international 
courts. ‘That they are independent bodies within an IO does not strip them 
of their international character. This is particularly obvious when such courts 
are established on the basis of the primary law of the organization — that is its 
constituent instrument(s). For example, no one contests that the International 
Court of Justice is an international court — even though it is an independent 
body of an IO: the United Nations.?? Similarly, the CJEU is regarded as an 
international court, even though it is an independent organ of the EU."°° But 
courts established under the secondary law of the organization are also 
regarded as international courts.'* Regardless of whether they are established 


9 TEU article 19. 

°° The ICJ is established by UN Charter article 92, from which it also follows that the ICJ 
Statute is annexed to, and forms an integral part of, the UN Charter. 

‘°° The treaty basis for the CJEU is TEU article 19 and TEU/TFEU Protocol No 3 (on the 
Statute of the CJEU). 

*** Chittharanjan Félix Amerasinghe, The Law of the International Civil Service: As Applied by 
International Administrative Tribunals, vol. 1 (and ed., Clarendon Press 1994) 25. See also ICJ, 
Judgments of the Administrative Tribunal of the ILO (Advisory Opinion) [1956] ICJ Rep 77, 97, 
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by primary or secondary law, internal courts form part of their respective 
subsystems of international law. They may be specialized, or only deal with 
cases concerning rules internal to their host IO, but must still be seen as 
forming part of the greater web of international law and the international 
judiciary. 

An external court is constituted as either (a) a distinct IO with international 
legal personality; or (b) an independent body of another [O than the one it has 
jurisdiction over. In other words, courts constituted as distinct IOs, with their 
own legal personality, are always external. Courts constituted as independent 
bodies of an IO, on the other hand, may be both internal and external — 
depending on their jurisdiction. Indeed, courts constituted as independent 
bodies of an IO may sometimes be regarded as, at the same time, both internal 
(from the perspective of the IO of which it is an independent body) and 
external (from the perspective of other [Os over which it has jurisdiction). 

The ILO Administrative Tribunal (ILOAT) is an example of this. It is 
established as an independent body of the ILO to deal with disputes between 
the organization and individual staff members alleging nonobservance of their 
terms of appointment and/or applicable staff regulations.’°* As such, it is not 
unique. Administrative tribunals are commonly established by [Os but then as 
internal courts.'°? What is particular about the ILOAT, though, is that also 
other IOs may recognize the ILOAT’s jurisdiction over staff disputes.'°+ 
Several dozen IOs have indeed done so, making the ILOAT the most prolific 
among administrative tribunals."°> The ILOAT is in other words both an 
internal and an external court. In relation to the [LO it is an internal court. 
In relation to the other IOs that have accepted its jurisdiction it is an external 
court. 

At present, there are few examples of external courts in existence, apart from 
the ILOAT. A forthcoming example of great significance will materialize 


where the ICJ explicitly states that it “does not deny that the [ILOAT] is an international 
tribunal.” Similarly, the World Bank Administrative Tribunal (WBAT) considers itself as 
being “an international tribunal,” see de Merode et al. [1981] WBAT Decision no 1 para 27. For 
a contrary view, see: Finn Seyersted, “Settlement of Internal Disputes of Intergovernmental 
Organizations by Internal and External Courts,” Zeitschrift ftir ausldndisches offentliches 
Recht und Vélkerrecht, 24 (1964), 1, 61-69. 

*02 ILOAT Statute article I1(1)-(4). 

For a (slightly dated) overview of some of these administrative tribunals, see Amerasinghe, 

The Law of the International Civil Service (n 101) 49-63. 

"+ TLOAT Statute article II (5) and Annex. 

"5 By October 2018 ILOAT has rendered over 4,000 judgments, see the database of judgments of the 
ILO Administrative Tribunal <www.ilo.org/dyn/triblex/triblexmain.showlist>. A full list of IOs 
that have accepted the jurisdiction of the ILOAT are available at the ILO website <www.ilo.org 
/tribunal/membership/lang-en/index.htm> accessed October 10, 2019. 
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following the EU’s accession to the ECHR. A draft EU-ECHR Accession 
Agreement was negotiated and ready for signature and ratification in 2013. The 
European Commission then submitted it to the CJEU for it to give an 
Opinion on the compatibility of the agreement with the constituent treaties 
of the Union.’°° The CJEU delivered a negative Opinion in late 2014, which 
seriously detailed the accession process and caused an outrage in the academic 
community.'°7 At the time of writing, there is no clear timeline for accession, 
although the negotiations are likely to resume in March 2020, following the 
adoption of supplemental negotiating directives on the EU side.*°’ When 
accession eventually happens,'°? the ECtHR will become an external court 
serving as a human rights accountability mechanism in relation to the EU. 
The Union would be treated on an equal footing with the state parties to the 
Convention. In practice, this entails that both the substantive and procedural 
parts of the ECHR would apply to the Union — albeit with the adaptations 
strictly necessary to account for the fact that the Union is not a state but an 
10."° Following accession, individuals would be able to file applications 
against the Union on essentially the same conditions as in relation to state 
parties to the ECHR. 
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According to the procedure laid down in TFEU article 218(11). 
Opinion 2/43 EU Accession to the ECHR [2014]. See also, among the many critical voices: 
Piet Eeckhout, “Opinion 2/13 on EU Accession to the ECHR and Judicial Dialogue: 
Autonomy or Autarky,” Fordham International Law Journal, 38 (2015), 955; Steve Peers, 
“The EU’s Accession to the ECHR: The Dream Becomes a Nightmare,” German Law 
Journal, 16 (2015), 213; Adam Lazowski and Ramses A Wessel, “When Caveats ‘Turn into 
Locks: Opinion 2/3 on Accession of the European Union to the ECHR,” German Law 
Journal, 16 (2015), 179; Stian Mby Johansen, “The Reinterpretation of TFEU Article 344 in 
Opinion 2/13 and Its Potential Consequences,” German Law Journal, 16 (2015), 169. But see 
also, for some contrary viewpoints: Daniel Halberstam, “It’s the Autonomy, Stupid!’ A Modest 
Defense of Opinion 2/13 on EU Accession to the ECHR, and the Way Forward,” German 
Law Journal, 16 (2015), 105. 
The EU Council adopted supplementary negotiating directives in October 2019, with a view 
to swiftly resume the negotiations with the non-EU parties to the ECHR. See “Outcome of 
the 3717th Council Meeting’ (October 7-8, 2019) EU Council Doc 12837/19 at 11. The Cok, 
Steering Committee for Human Rights has set the date for the first (re-)negotiation meeting 
for late March 2020. 
I write when and not if because the Union is obliged by its own constituent treaties to accede 
to the ECHR, see TEU article 6(2). 
ne As was the purpose of the EU-ECHR Accession Agreement. See the Draft Explanatory 
Report to Agreement on the Accession of the EU to the FCHR, Annex V to CDDH 47+1 
Ad Hoc Negotiation Group, “Final report to the CDDH” (April 5, 2013) CoE Doc 47+1(2013) 
008 para 3 and passim. 
™ See the Draft Accession Agreement, Annex I to CDDH 47+1 Ad Hoc Negotiation Group, 
“Final report to the CDDH” (April 5, 2013) Cok Doc 47+1(2013)008. For further analysis of 
the draft agreement, see e.g.: Vasiliki Kosta, Nikos Skoutaris, and Vassilis P Tzevelekos (eds.), 
The EU Accession to the ECHR (Hart Publishing 2014); Kristi Raba, “The Accession of the 
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The second criterion of the consensus definition — that international courts 
hear cases where one of the parties is, or could be, a state or an international 
organization — also requires comment. International courts with jurisdiction 
exclusively limited to disputes between organs of an IO, between IOs, or 
between IOs and states, are not capable of serving as accountability mechan- 
isms in relation to individuals. The emphasis on exclusivity in the previous 
sentence is important; as long as an international court has some jurisdiction 
over disputes between individuals and its host organization, it is not detri- 
mental to its status as an IO accountability mechanism that it also has 
jurisdiction in other types of disputes. Consequently, a court like the CJEU 
must be considered as an IO accountability mechanism, even though it deals 
with cases involving not only individuals, but also companies, states, and 
(organs of) the Union."* 

Third, international courts are composed of independent judges, that is 
individuals who serve in their own professional capacity and do not represent 
any state or IO."* Thus, although they may be appointed by IOs or states, the 
judges are required to act independently."* To be eligible for appointment, 
judges will usually be required to possess certain qualifications, “such as 
having high moral character, expertise in a legal subject matter, language 
qualifications, or judicial experience.”"* 

Fourth, international courts decide cases brought before them on the basis 
of international law. As for the sources of international law applied, there are 
differences between international courts. Some courts have a list of sources in 
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their constituent instrument," while others have defined their approach to 


sources through case law."” Moreover, international courts usually have 


European Union to the European Convention for the Protection of Human Rights and 

Fundamental Freedoms — Overview of the Accession Agreement,” ERA Forum, 14 (2013), 

557; Stian Mby Johansen, “The European Union’s Accession to the ECHR: As Seen from 

Strasbourg,” University of Oslo Faculty of Law Research Paper No. 151 (2012) <https://ssrn 

.com/abstract=2142446> accessed October 10, 2019; Tobias Lock, “End of an Epic? The Draft 

Agreement on the EU’s Accession to the ECHR,” Yearbook of European Law, 31 (2012), 162. 

Flexibility in the application of this criterion is also advocated — in the context of defining 

“international adjudicative bodies” — by Romano, Alter and Shany (n 97) 7. 

"83 [bid. 

"4 Tbid. 8. 

"5S Tbid. 7. 

Notable examples include the ICJ, which is guided by Article 38 of its statute, and the ICC, 

which is guided by article 21 of its statute. 

7 The CJEU, for example, is not guided by a provision on sources but has developed its 
jurisprudential principles through case law. See e.g. Lionel Neville Brown and 
Tom Kennedy, The Court of Justice of the European Communities (5th ed., Sweet & 
Maxwell 2000) 321 et seq. 
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a limited jurisdiction ratione materiae, which may affect their potential as IO 
accountability mechanisms. 

The fifth defining feature of international courts is that they operate on the 
basis of predetermined rules of procedure. That such procedures are of general 
application and set out before the occurrence of any case or situation “is 
important because it means that the litigating parties do not control the 
terms of decision-making once the adjudicative process has begun.””® 

Sixth, and finally, international courts are defined by the fact that their 
decisions are legally binding. This means that parties to disputes before them — 
notably [Os in the context of the present study — are obligated to follow the 
tulings of the court."? In cases where internal courts are deciding disputes 
involving their host IO, this may at first glance seem paradoxical. Can 
a subsidiary organ of an IO take a decision that binds the IO and its organs? 
This was the issue at hand in the 1954 Effect of Awards Case before the ICJ.'*° 
The concrete question was whether the UN General Assembly, which had 
previously established the UN Administrative Tribunal, could “refuse to give 
effect to an award of compensation made by that tribunal in favour of a staff 
member of the United Nations.”*' The IC] answered this question in the 
negative, stating that, when a UNAT judgment is res judicata, the UN 
“becomes legally bound to carry out the judgment and to pay the compensa- 
tion awarded to the staff member.”’” Since then, it has become indisputable 
that principal organs of IOs may create accountability mechanisms that “can 
bind the principal organs, including the organs that created them, and the 
organizations.” *~? 

Whether a decision by an international court is actually enforced or com- 
plied with is an entirely separate issue from that of bindingness.’*+ But enfor- 
cement and compliance may be relevant factors when assessing the sufficiency 
of the outcomes that a particular international court as an IO accountability 
mechanism may provide. 

To sum up, an international court serving as an IO accountability mechan- 
ism is a body that: 


Romano, Alter, and Shany (n 97) 8. 

"9 Tbid. 

ee ICJ, Effect of Awards of Compensation Made by the UNAT, Advisory Opinion [1954] ICJ 
Rep 47. 

=! Thid. 48. 

2 Ibid. 53. 

Chittharanjan Félix Amerasinghe, Principles of the Institutional Law of International 

Organizations (2nd ed., CUP 2005) 142. 

4 Romano, Alter, and Shany (n 97) 8. 
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¢ is constituted as international organizations or as independent bodies of 
international organizations; 

e has jurisdiction to hear cases where one of the parties is an IO and the 
other is an individual; 

© is composed of independent judges; 

¢ decides the question(s) brought before it on the basis of international law; 

¢ follows predetermined rules of procedure; and 

e issues binding decisions. 


3.2.7 International Arbitral Tribunals 


Arbitration is a mode of international adjudication that is closely related to but 
ultimately distinct from adjudication by way of courts.'> There are essentially 
three key differences between arbitral tribunals and courts. 

First, arbitral tribunals are not standing accountability mechanisms. 
They do not exist prior to the issues that are to be decided, Instead, 
ad hoc, on the 
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arbitral tribunals are constituted after the dispute arises, 
basis of an arbitration clause. In other words, they are not constituted as 
IOs or independent bodies of IOs, as was the case with international 
courts. ‘That being said, arbitral tribunals may and often do operate 
according to predetermined rules of procedures. An arbitration clause 
may lay down the conditions for resorting to arbitration, the procedure 
for selecting arbitrators, and the procedural rules applicable to other 
aspects of the proceedings. Or this may be left to be decided by the 
parties — in accordance with the paramount principle of arbitration: party 
autonomy. In order to be regarded as an accountability mechanism, 
however, at a very minimum procedure for selecting arbitrators must be 
laid down in advance. An example of an arbitration clause that fulfills 
this requirement is found in the Status of Mission Agreement (SOMA) 
between the EU and Djibouti concerning the NAVFOR Atalanta mis- 
sion. It sets out the conditions for resorting to arbitration and the proce- 
dures for selecting arbitrators, while further procedural rules are to be 


laid down in a separate administrative agreement.'*” 


*5 Thid. 5. 

°° Ibid. 

7 Agreement between the EU and the Republic of Djibouti on the status of the EU-led forces in 
the Republic of Djibouti (adopted January 9, 2009) [2009] OJ L33/43 article 15(4) and (5). 
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The second key difference, to which I just alluded, is related to the appoint- 
ment of adjudicators. Arbitrators only adjudicate a single dispute and they are 
usually selected by the parties to that dispute.”* 

Third, arbitral tribunals may apply both international and domestic law. 
The choice of law is determined either by the arbitration clause or by the 
parties to the dispute. If there is no explicit choice of law, it is up to the arbitral 
tribunal to determine the applicable law.’*? 

Apart from those differences, international arbitral tribunals may be com- 
parable to international courts, at least with regard to the aspects that are 
relevant for the purposes of this study. 


3.2.8 Domestic Courts 


The domestic courts of a state may serve as IO accountability mechanisms 
since they prima facie fulfill all the requirements posited above in section 3.1. 
‘That being said, it is not possible to draw a final conclusion in the abstract, due 
to the diversity of domestic judicial systems. States are free to organize their 
judiciary as they like, and it therefore seems appropriate to defer to each state’s 
definition of what constitutes a court within their respective legal systems. In 
the present section | will therefore focus on three fundamental aspects, 
(partially) regulated by international law, that may determine whether 
a domestic court can actually function as an IO accountability mechanism. 

For the domestic court faced with a lawsuit filed against an IO, the key 
question is whether it has jurisdiction or not. In order to assert jurisdiction, 
three conditions must be fulfilled: (1) the IO in question must have domestic 
legal personality; (2) the domestic courts must have jurisdictional compe- 
tence;, and (3) the jurisdictional immunity of the IO in question must not 
prevent the exercise of jurisdiction. Although the latter, absence of jurisdic- 
tional immunity, is perhaps the most important in practice, I deal with each 
condition in the order given since it reflects the logic of the three conditions 
with which a domestic court has to deal.'%° 

The first condition — domestic legal personality — is the least problematic of 
the three. ‘To have personality within a domestic legal system means to have 
the capacity to possess rights and obligations, and to sue and be sued. The 


Romano, Alter, and Shany (n 97) 5. 

"9 See e.g. Hege Elisabeth Kjos, Applicable Law in Investor-State Arbitration: The Interplay 
Between National and International Law (OUP 2013) ch 3, in particular at 84. 

Indeed, “immunity is a secondary issue, an issue that becomes relevant only when a domestic 
court is competent or has jurisdiction in the first place,” August Reinisch, International 
Organizations before National Courts (CUP 2000) 100. 
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constituent instruments of most [Os oblige their member states to recognize 
the legal personality of the organization in their respective legal systems.'* 
Ultimately, though, the actual granting of domestic legal personality is 
a matter for domestic law. Although international law may oblige a state to 
grant domestic legal personality to an [O, it is the domestic law of the state in 
question that determines which entities have legal personality in that legal 
system. That being said, states and their domestic courts usually recognize the 
personality of IOs which they are members of — regardless of whether they are 
explicitly obliged to do so.’ Domestic legal personality is generally also 
granted by nonmember states.’?? Consequently, IOs in practice have the 
requisite domestic legal personality to be involved in proceedings before the 
courts within most domestic legal systems. 

Second, the domestic court must have jurisdictional competence to adju- 
dicate the claim against the IO in question. In principle, this question arises 
for domestic courts in all cases but it is particularly pertinent in cases involving 
foreign parties, or events that took place outside the territorial jurisdiction of 
the state to which the domestic court in question belongs. Although the 
exercise of jurisdiction is regulated by rules of international law it is, like 
personality, ultimately a matter of domestic law. Nevertheless, states generally 
frame their domestic rules on jurisdiction in accordance with interna- 
tional law. 

Jurisdiction to adjudicate is usually discussed with reference to certain 
international legal principles, notably the principles of territoriality and per- 
sonality. ‘hese international jurisdictional principles are most commonly 
associated with the jurisdiction to adjudicate in criminal cases.’3+ However, 
cases where an aggrieved individual is pursuing a human rights-based claim 
against an IO are of a civil nature. 

The law on jurisdiction to adjudicate seems less settled for civil cases than 
for criminal cases. Crawford identifies two views on the matter, one lenient 
and one strict.'?> The lenient view is that there are “little by way of limitations 
on a state’s exercise of civil jurisdiction,” while the strict view is that one must 


Amerasinghe, Principles of the Institutional Law of International Organizations (n 123) 69-70; 
Henry G Schermers and Niels M Blokker, International Institutional Law: Unity within 
Diversity (6th ed., Brill Nijhoff 2018) 1065. See e.g.: UN Charter article 104; TFEU article 335; 
ICC Statute article 4. 

Schermers and Blokker (n 131) 1068-1069, with further references. 

Ibid. 1024-1025, with further references. 

84 Thus, many leading textbooks deal with the jurisdictional principles mainly in the context of 
criminal jurisdiction. See e.g.: Malcolm N Shaw, International Law (8th ed., CUP 2017) 
487-515; Antonio Cassese, International Law (2nd ed., OUP 2005) 50-52. 

James Crawford, Brownlie’s Principles of Public International Law (gth ed., OUP 2019) 455. 
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also in the civil context rely on the jurisdictional principles applicable to 
criminal cases.'3° Regardless of which view is the correct one, the exercise of 
jurisdiction by a domestic court in violation of the applicable rules of inter- 
national law would, in principle, engage the international responsibility of the 
state to which the court belongs.'?” However, such a breach does not, in 
principle, affect the legality of the proceedings under domestic law. 

Although there may not be unanimous agreement on whether the interna- 
tional jurisdictional principles are applicable also to civil cases, the strict view 
appears to be supported by the strongest theoretical arguments. As Mills 
explains: 


The application of private law, no less than public law, constrains and 
compels individual behaviour in pursuit of national policy interests, and is 
ultimately backed up by the coercive power of the state. The seizure of 
property to pay a debt is not characteristically distinct from the seizure of 
property to pay a fine or tax; the choice by a state to deal with, for example, 
defamation or competition law through either criminal law or private law, 
a practice which varies significantly, does not affect the fact that in either case 
the rules are performing an important public regulatory function.’3° 


For the present purposes, it is not necessary to take a final stance on the 
applicability of the international jurisdictional principles. It suffices to note 
that there are broad similarities between the domestic rules on civil jurisdiction 
of states — although the different legal traditions have distinct conceptual 
approaches to adjudicative jurisdiction.'*? Whether a domestic court of a state 
asserts jurisdiction over an IO may still vary, depending on the domestic law of 
the state in question and the subject matter of the lawsuit at hand. Jurisdictional 
competence must in other words be determined on a case-by-case basis. 

That being said, some general trends can be identified across the two main 
categories of legal systems: common law and civil law. Human rights violations 
normally give rise to tort claims (delict). In civil law states, individuals may 
typically file suits against the tortfeasor either where the tortfeasor is domiciled 
or is a national, or, alternatively, where the harmful event occurred.*° States 
with legal systems in the common law tradition will assert jurisdiction over all 


Ibid. See also Frederick Alexander Mann, “The Doctrine of Jurisdiction in International 
Law,” Collected Courses of the Hague Academy of International Law, 111 (1964), 9, 73-75. 
Alex Mills, “Rethinking Jurisdiction in International Law,” British Yearbook of International 
Law, 84 (2014), 187, 202. 

88 Tid. 201. 

Crawford (n 135) 455-458. 

See e.g. Regulation (EU) No 1215/2012 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters [2012] OJ L351/1 articles 4(1) cf. 63 (domicile), 
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legal or natural persons that can be legally served with process — sometimes 
requiring no more than a minimum of presence in that state’s territory, so long 
as there is no more appropriate forum (forum non conyeniens).'* Ifthe tortfeasor 
is domiciled in a common law jurisdiction, these requirements appear to be 
fulfilled. Additionally, if a tort has caused damage on, or was committed within 
the territory of a common law state, process may be served on a tortfeasor 
abroad.'* Although the approach to the issue of jurisdiction is different in 
common and civil law, the end result is thus roughly the same with regard to 
(human rights-based) tort claims against IOs: IOs may be sued in the state where 
they are domiciled (headquartered) or in the state where the tortious conduct 
took place. 

The adjudicative jurisdiction of several states may potentially overlap. For 
example, the domestic courts of state A may have jurisdiction over a claim on 
the basis that it arises out of an incident that occurred in its territory, and at the 
same time the domestic courts of state B may have jurisdiction due to the fact 
that the claim is against an IO headquartered on its territory. Provided that 
immunity is overcome, individuals seeking to hold an IO accountable may 
therefore potentially engage in forum shopping among competent domestic 
courts. In the case studies conducted in sections 4-6 | identify potential 
domestic courts given the particular context of each case. 

The third and final condition that must fulfilled for a domestic court to 
assert jurisdiction over an IO — the absence of jurisdictional immunity — is 
a critical condition in practice. Statistically speaking, jurisdictional immunity 
it is the most frequent reason cited by domestic courts for refusing to assert 
jurisdiction over IOs."8 

There are several potential sources of IO immunity. Most IOs have 
provisions in their constituent instruments providing them with jurisdic- 
tional immunity, although their scope varies.'*+ Many of these provisions, 
including the constituent instruments of the UN and most of its specia- 
lized agencies, provide for functional immunity.’#? Other provisions are 
more sweeping, providing for “immunity from every form of judicial 


article 4(2) (nationality), and article 7(2) (“where the harmful event occurred”). See also ibid. 
457-458. 

“4 Adrian Briggs, Civil Jurisdiction and Judgments (6th ed., Routledge 2015) 380-381 and 398-431 
(with further references); Cedric Ryngaert, Jurisdiction in International Law (2nd ed., OUP 
2015) 12~15; Crawford (n 135) 456-457. 

‘” This is the case in, e.g., English law. See Briggs (n 141) 483-489. 

“8 Reinisch, International Organizations before National Courts (n 130) 127. 

“4 Thid. 140-141, with further references. 

“45 See e.g. UN Charter article 105: “The Organization shall enjoy in the territory of each of its 
Members such privileges and immunities as are necessary for the fulfillment of its purposes.” 
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process.”"#° Another source of great practical importance are the multi- 
lateral treaties on the privileges and immunities of particular IOs. For 
example, the convention on the privileges immunities of the UN (the 
General Convention) and the specialized agencies (the Special 
Convention) both provide for “immunity from every form of legal 
process.”"47 Provisions on privileges and immunities are also routinely 
included in headquarters agreements and sometimes also in other bilateral 
agreements between an IO and a state.'** Finally, there is some support for 
the proposition that there are rules of customary international law con- 
cerning the jurisdictional immunities of IOs, although the existence and 
scope of such rules remain disputed.'4? Their existence is mostly of 
theoretical interest, though, due to the robust regulation of the matter in 
treaties and constituent instruments of IOs. Indeed, all three cases studied 
in Chapters 4-6 are covered by treaties on privileges and immunities and/ 
or provisions of the constituent instruments of the IOs in question. 

It follows from what has just been said that the jurisdictional immunities of 
IOs are regulated by rules of international law that oblige states to afford IOs 
the specified immunities within their domestic jurisdictions.’*° Nevertheless, 
domestic courts usually apply domestic legal provisions implementing those 
international obligations when deciding whether to afford immunity to an IO 
in a concrete case — similar to what was the situation for domestic legal 
personality and jurisdictional competence. Ifa domestic court fails to respect 
the immunity of an IO, in spite of international law to the contrary, the 
responsibility of the state to which that court belongs is engaged.’ Yet the 
IO would still be subject to (internationally unlawful, but domestically lawful) 
proceedings before the domestic courts of the state in question. Nevertheless, 


4° See e.g. IMF Articles of Agreement article IX(3). 

47 Convention on the Privileges and Immunities of the United Nations (adopted February 13, 
1946, in force September 17, 1946) 1 UNTS 15 article II, section 2; Convention on the 
Privileges and Immunities of the Specialized Agencies (adopted November 21, 1947, in 
force December 2, 1948) 33 UNT'SS 261 article III, section 4. 

Examples include: Headquarters Agreement between the International Criminal Court and 
the Host State (adopted June 7, 2007, in force March 1, 2008) ICC Doc ICC-BD/o4-01-08, 
particularly article 11; “Model UNHCR Co-operation Agreement” (2009) UNHCR Doc 
MNW 24/10/01, particularly article VII(1). See also Reinisch, International Organizations 
before National Courts (n 130) 144-145. 

See generally, and with further references: ibid. 145-157; Michael Wood, “Do International 
Organizations Enjoy Immunity Under Customary International Law?” International 
Organizations Law Review, 10 (2014), 287. 
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5° Reinisch, International Organizations before National Courts (n 130) 127. 


See ibid. 177-185 for a few examples of cases where domestic courts have asserted jurisdiction 
over IOs by disregarding international rules providing for jurisdictional immunity. 
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in the present study I assume that the domestic courts in question loyally apply 
the applicable rules of international law concerning the jurisdictional immu- 
nity of IOs. 

Due to the variety of international legal sources and provisions on the 
jurisdictional immunities of IOs, a case-by-case approach is appropriate. 
The issue of jurisdictional immunity will therefore be revisited in each of 
the case studies conducted in sections 4-6, in the respective sections on 
domestic courts. 

Already at the present stage, however, it is worth mentioning that the EU is 
a unique outlier when it comes to jurisdictional immunity. TFEU article 274 
confers jurisdiction upon the domestic courts of the EU member states in the 
(admittedly few) cases where the Court of Justice lacks jurisdiction. TFEU 
article 274 is in other words an anti-immunity clause; an exception from the 
‘TEU/TFEU Protocol on the Privileges and Immunities of the EU. I return to 
this in more detail in the case study of the EU’s Common Foreign and 
Security Policy missions in Chapter 4 (section 4.5). 


3.3 ASSESSING IO ACCOUNTABILITY MECHANISMS 


The principal research question of this study aims at assessing the sufficiency 
of IO accountability mechanisms. As mentioned in the introductory 
chapter,'** assessment implies going beyond the lex lata, and establish norma- 
tive yardsticks against which the sufficiency of the law can be evaluated. 
Normative yardsticks of this kind should not be based on the writer’s gut 
feeling but rather on objective and well-developed theoretical frameworks. 

That being said, choosing between competing theoretical frameworks is 
indeed a choice, and there may be legitimate disagreement about which 
strand(s) of theory that are (most) appropriate. Law and legal institutions can 
be assessed using a wide range of theoretical approaches, all of which are 
capable of providing new insight. Unsurprisingly, then, there is no general 
agreement on which approaches are most appropriate for assessing the 
accountability mechanisms of IOs. Among well-established theoretical 
approaches that appear useful for assessing accountability mechanisms, 
I chose the following two as the sources for the normative yardsticks: 


e the right to an effective remedy; 
¢ procedural justice theory. 


'° In Chapter 1, section 1.2.2. 
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The right to an effective remedy should be familiar to international lawyers. It 
is embodied in global and regional human rights treaties, and thus binding on 
an overwhelming majority of the world’s states.’°? In particular, it lays down 
minimum standards concerning the access to accountability mechanisms and 
the remedial outcomes they must provide in cases where individuals have an 
arguable claim that their human rights have been violated.'** No IO is 
currently party to a human rights treaty that provides for the right to an 
effective remedy. Moreover, as I conclude below, it is presently unclear 
whether [Os are legally obliged under general international law to provide 
individuals with an effective remedy when faced with arguable claims of 
human rights violations. But, irrespective of what the lex lata may be, 
I argue that the right to an effective remedy is an appropriate and useful 
approach lex ferenda, not least because the right to remedy represents 
a common core shared by all major human rights conventions, as well as 
being a central feature of the concepts of human rights and rule of law more 
generally. 

Procedural justice is a conception of justice that, broadly speaking, focuses 
on the procedures that are used to make decisions on how benefits and 
burdens are allocated.'>> Like justice research in general, procedural justice 
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has been the object of extensive philosophical inquiry.’* In legal theory, issues 


of procedural justice — or procedural fairness — have usually been brought to 
the fore in discussions concerning the rule of law. Although the rule of law is 
a famously indeterminate concept, there appears to be common ground that it 
implies some aspects of procedural justice. In particular, the rule of law seems 
to require that decision-makers are independent and impartial, and that those 
affected may participate in the proceedings to ensure consideration of relevant 
facts and arguments.’* 


3 See in particular the ICCPR, whose article 2(3) provides for the right to an effective remedy. 
At the time of writing there are 16g state parties to the ICCPR, none of which appear to have 
made any reservations with regard to article 2(3). 

4+ UN Human Rights Committee, “General Comment No 31” (May 26, 2004) UN Doc CCPR/ 
C/ai/Rev.1/Add.13 paras 15-20; Dinah Shelton, Remedies in International Human Rights Law 
(3rd ed., OUP 2015) 16; Michael Reiertsen, “The European Convention on Human Rights 
Article 13: Past, Present and Future” (PhD thesis, University of Oslo 2016) 5-6. 

5 David Miller, “Justice” in Edward N Zalta (ed.), Stanford Encyclopedia of Philosophy (Fall 

2017 Edition, Metaphysics Research Lab, Stanford University 2017) <https://plato 

.stanford.edu/archives/fall2017/entries/justice/> accessed October 10, 2019 section 2.3. 

Ibid. section 2.3. 

‘7 See e.g.: Brian Z Tamanaha, “A Consise Guide to the Rule of Law” in Gianluigi Palombella 
and Neil Walker (eds.), Relocating the Rule of Law (Hart 2009) 11-12; Jeremy Waldron, “The 
Rule of Law and the Importance of Procedure,” Nomos, 50 (2011), 3, 6. 
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Outside the fields of law and philosophy, procedural justice has in particu- 
lar been studied by social psychologists. They use psychological research 
methods to discover people’s actual perceptions of justice. The overarching 
conclusion of this research is that people care more about procedural justice 
than distributive justice; how allocations are made is more important than the 
outcome.’®* As I explain in more detail, procedural justice studies have 
uncovered two factors that affect people’s perceptions of justice, and which 
are particularly relevant for this study: participation in the resolution of 
problems or conflicts and neutrality, in the sense that decisions should be 
based on rules and fact — not personal values and bias.’°? These findings 
reinforce the arguments of legal theorists who argue that the rule of law 
requires comparable standards of procedural justice. 

Procedural justice — and in particular its social psychological conception — 
is a useful and appropriate tool for assessing the sufficiency of IO account- 
ability mechanisms. Perceptions of justice are central to our understanding of 
whether legal procedures are just. There is certainly truth in the saying that not 
only must justice be done, it must also be seen to be done. Social psycholo- 
gical research on procedural justice operationalize the latter, by providing 
robust data on when justice is seen to be done. Moreover, there are positive 
side effects of procedural justice: People are more willing to accept outcomes 
that, in their perception, have been decided fairly — that is through the use of 
just decision-making procedures.’®° Fair procedures also help build trust in 
authorities." 

Having introduced these two theoretical approaches and the reason for 
choosing them, I will turn to examining them in more detail. The right to 
an effective remedy is examined in section 3.3.1.1, while procedural justice 
theory is examined in section 3.3.1.2. The relationship between the two 
approaches is discussed in section 3.3.1.3. In these sections | take the first 
step toward operationalizing these theoretical approaches. 

The next step is to identify and present the normative yardsticks that may be 
established on the basis of the right to an effective remedy and procedural 


‘8 Tom R Tyler, “Procedural Justice” in Austin Sarat (ed.), The Blackwell Companion to Law 


and Society (Blackwell Publishing 2004) 441; EF Allan Lind and Tom R Tyler, The Social 
Psychology of Procedural Justice (Plenum Press 1988) 1-2, 203-208, and passim. 
59 Tyler, “Procedural Justice” (n 158) 444-447; Nancy Welsh, Andrea Schneider, and 
Kathryn Rimpfel, “Using the Theories of Exit, Voice, Loyalty, and Procedural Justice to 
Reconceptualize Brazil’s Rejection of Bilateral Investment Treaties,” Washington University 
Journal of Law & Policy, 45 (2014), 105, 137-139. 
See, with further references: Tyler, “Procedural Justice” (n 158) 440. 
See e.g.: Tom R Tyler, “Procedural Justice and the Courts,” Court Review, 44 (2007), 26, 
28-29. 
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justice theory. This is done in section 3.3.2. As already alluded to, these 
normative yardsticks fall into four groups: 


e Access (section 3.3.2.1) 

e Participation (section 3.3.2.2) 
¢ Neutrality (section 3.3.2.3) 

¢ Outcome (section 3.3.2.4) 


In the three case studies conducted in Chapters 4-6, I use these normative 
yardsticks to assess the applicable accountability mechanisms. 


3.3.1 The Theoretical Approaches 


3.3.1.1 The Right to an Effective Remedy as Lex Ferenda 


The International Covenant on Civil and Political Rights (ICCPR) and 
virtually all regional human rights instruments provide for a right to an 
effective remedy for human rights violations.’” States are thus generally 
bound to provide an effective remedy when human rights are violated. ‘The 
term remedy refers to two distinct concepts — one procedural and one sub- 
stantive. In the procedural sense, “remedies are the process by which arguable 
claims of human rights violations are heard and decided” — whether by courts 
or other accountability mechanisms." A right to remedy in this sense means 
a right of access to accountability mechanisms. ‘The second, substantive, 
notion of remedy “refers to the outcome of the proceedings, the relief afforded 
the successful claimant.”"°+ Other terms are often used to refer to these two 
notions of remedies. Particularly the substantive (outcome) notion goes by 
many names in international law, such as reparations and redress.'° 

While states are generally obliged to provide an effective remedy when the 
rights of individuals are violated, it is unclear whether and to what extent IOs 
have a corresponding obligation. No IOs are party to human rights treaties 
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ICCPR article 2(3); American Convention on Human Rights article 25; ECHR article 13; 
Arab Charter on Human Rights article 23 (English translation available at <http://hrlibrary 
.umn.edu/instree/loas2005.html> accessed October 10, 2019); ASEAN Human Rights 
Declaration of 2012 principle 5. The African Charter of Human and People’s Rights does 
not have a specific provision on the right to remedy, but its articles 7, 21(2), and 26 touch upon 
different aspects of the right to remedy. As to the latter, see Godfrey M Musila, “The Right to 
an Effective Remedy under the African Charter on Human and Peoples’ Rights,” African 
Human Rights Law Journal, 6 (2006), 442; Shelton (n 154) 72-73. 

Shelton (n 154) 16. 

64+ Tbid. 

65 Tbid. 16-17, with further references. 
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providing for the right to remedy. Consequently, as explained in Chapter 2, 
sections 2.4.3-2.4.5, two key issues arise: First, whether the obligation to 
provide an effective remedy is part of general international law. Second, if 
that is the case, whether that obligation is suited for application to IOs. 

With regard to the first issue, neither the access nor outcome component of 
the right to remedy appears to have been elevated to the status of general 
international law. Outside of human rights courts and treaty bodies, little 
practice exists which could potentially shed light on how the right to remedy 
under general international law is to be understood. That being said, the right 
to remedy seems to have a significant common core across the different 
human rights systems. But this does not in itself provide sufficient support 
for the proposition that the access component of the right to remedy has 
attained the status of general international law. Neither does the increasing 
trend of establishment of IO accountability mechanisms provide sufficient 
support."° 
making accountability gaps rampant. Indeed, the current pattern seems to 
suggest that [Os themselves do not consider that they are under a legal obliga- 
tion to ensure access to accountability mechanisms. 


® As we shall see, mechanisms are being established piecemeal, 


Even if one assumes that the access component of the right to an effective 
remedy is part of general international law, its outcome component — that is 
whether and to what extent the right to an effective remedy is part of general 
international law — remains unclear. The modern debate on this issue kicked off 
in the early 1990s following the publication of a report by the special rapporteur 
of the UN Sub-Commission on the Prevention of Discrimination and 
Protection of Minorities, ‘Theo van Boven, who argued that individuals did 
have a right to redress for gross human rights violations.°? Van Boven’s concept 
of gross human rights violations includes violence to life and person, hostage- 
taking, humiliating and degrading treatment, and the passing of sentences and 
the carrying out of executions in lieu of a judgment from a regularly constituted 
6 Since the publishing of this report there has been a rich debate on the 


right to remedy for human rights violations — whether gross or not. The positions 
169 


court. 


taken since then have been many and diverse. 


‘66 Fora contrary view, see Pierre Schmitt, Access to Justice and International Organizations: The 


Case of Individual Victims of Human Rights Violations (Edward Elgar 2017) 115-119. 

“Study conceming the right to restitution, compensation and rehabilitation for victims of 
gross violations of human rights and fundamental freedoms” (July 2, 1993) UN Doc E/CN.4/ 
Sub.2/1993/8. 

Ibid. para 10. 

For an overview of the different positions taken, both pro and contra, see Martin Faix, 
“Victims’ Right to Reparation under International Human Rights Law: Also against 
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The arguments contra a right to reparation range from denying the (limited) 
international legal personality of individuals altogether, via asserting that 
individuals do not possess the capacity to bring claims at the international 
level unless specifically provided for by treaty, to arguing that the individual 
rights to redress are treaty-specific secondary rights.'7° On the pro side there 
has, admittedly, been growing recognition of an individual right to redress for 
human rights violations since van Boven’s initial report. The report itself 
underwent several revisions before being adopted as the “Basic Principles 
and Guidelines on the Right to a Remedy and Reparation for Victims of 
Gross Violations of International Human Rights Law and Serious Violations 
of International Humanitarian Law” by the UN General Assembly in 2005." 
The wording of the final principles was, however, watered down 
significantly.’ 

To conclude, even if one considers the right to an effective remedy as part of 
general international law, its scope is nevertheless quite unclear. It is particu- 
larly uncertain whether there is a right to substantive redress for all human 
rights violations, or only for violations that are gross or of a fundamental 
character. 

Nevertheless, if one, for the sake of argument, presumes that there is a right 
to remedy in general international law with a scope comparable to that of the 
common core of the global and regional human rights systems, one is faced 
with the second issue. Namely, whether the obligation to provide an effective 
remedy is suitable for application to IOs. Here, too, there might be obstacles in 
the way. One potential obstacle is the principle of conferral. If it is applied 
strictly, one might in many instances conclude that the [O in question has not 
been conferred the power to establish sufficient accountability mechanisms to 
fulfill the right to remedy. Exceptionally, this kind of limitation may be 
imposed by the primary law of the IO in question.’7? 


International Organizations?”, Czech Yearbook of Public G Private International Law 2015 
(Czech Society of International Law 2015) 166-175. 

"7° Tbid. 167-171. 

*” UN General Assembly resolution 60/147 (December 16, 2005) UN Doc A/RES/40/147. For an 

overview of the drafting process, see Marten Zwanenburg, “The Van Boven/Bassiouni 

Principles: An Appraisal,” Netherlands Quarterly of Human Rights, 24 (2006), 641. 

Tomuschat asserts that the final principles have “no more than a hortatory function,” Human 

Rights: Between Idealism and Realism (OUP 2014) 416. 

‘3 For example, the CJEU has held that the autonomy of the EU legal system precludes the 
establishments of accountability mechanisms that may interpret or apply Union law with 
binding force unless certain conditions are fulfilled. See e.g.: Opinion 1/09 Creation of 
a unified patent litigation system {20u| paras 76-78; Opinion 2/13 EU Accession to the 
ECHR |2014] paras 179-184. 
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Regardless of the reason: if competence is clearly lacking then it is ques- 
tionable whether the obligation to provide access to effective remedies can be 
regarded as suitable for application to IOs. In such cases, it instead seems 
appropriate to consider the states that have created such an IO in breach of 
their (treaty-based) obligations to ensure the right to an effective remedy. ‘The 
violating conduct would then be that of conferring powers on an IO — to such 
an extent that it becomes capable of violating human rights — without also 
conferring on it the power to create sufficient accountability mechanisms.'7+ 
However, I will not delve into these issues since they fall outside the scope of 
the present study — which is limited to the accountability of IOs. 

Another possible solution would be to rely on the doctrine of implied 
powers. If it is accepted that all [Os have an implied power to establish such 
accountability mechanisms as needed, this would provide a solution — at least 
for those IOs without restrictive provisions in their constituent instruments.'7° 
However, the balancing of the principle of conferral and the doctrine of 


: ‘ 4 ba a 6 
implied power is a controversial issue.'7” 


Although most scholars agree that 
functionalism must guide this balancing act, they disagree as to how far from 
the organization’s functions one can stray in order to imply powers. Schermers 
and Blokker argue, with reference to the ICJ’s Reparation for Injuries advisory 
opinion,’’’ that “the implied powers concerned must be necessary or essential 
for the organization to perform its functions.”"7® 
suggests that powers can be implied if they “bear some relationship to the 


functioning of the organization, the performance of its duties, or the achieve- 


In contrast, Amerasinghe 


ment of its purposes”.'7? 

Whether one favors a strict or lenient view on the constraints posed on 
implied powers by functionalism, it is not easy to build a strong argument in 
favor of the presumption that IOs generally have an implied power to establish 
human rights accountability mechanisms. Many [Os do, admittedly, have the 
promotion of human rights as part of their mandates. In functional terms, 
however, the human rights mandates of IOs are usually outward looking. It is 
rare that IOs are explicitly mandated to ensure that their own policies are 


"74 ‘The ECtHR has shown a willingness to, in principle, accept such arguments. See, especially, 
Gasparini v. Italy and Belgium (dec.) no 10750/03 (2009). 

‘75 As asserted by Karel Wellens, Remedies against International Organisations (CUP 2002) 259. 

7 Schermers and Blokker (n 131) 197. 

"7 CJ, Reparation for injuries suffered in the service of the United Nations (Advisory Opinion) 

[1949] IC) Rep 174. 

Schermers and Blokker (n 131) 197. An even stricter view is formulated in Hackworth’s dissent 

in IC), Reparation for injuries suffered in the service of the United Nations (Advisory Opinion) 

[1949| ICJ Rep 174 at 198. 

Amerasinghe, Principles of the Institutional Law of International Organizations (n 123) 48. 
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human rights compliant.'®° Finally, it should be added that functionalism has 
itself recently come under attack by Jan Klabbers, in part due to it being unftt 
for application to legal relationships between [Os and third parties (e.g. 
individuals). Yet again one is thus faced with legal uncertainty. 

In light of all these uncertainties and strong contrary arguments, it seems 
necessary to conclude that the lex lata is at best unclear.’ General interna- 
tional law, as it now stands, does not seem to provide for a right to an effective 
remedy in cases where IOs have caused human rights violations. Such a right 
may be in the process of crystallizing but further developments are needed for 
the right to fully emerge. 

Nevertheless, I submit that we can leave aside the question of whether the 
right to effective remedy is part of the general international law applicable to 
IOs. Even if the right to remedy is not part of the lex lata, there are strong 
arguments for using it as a normative (lex ferenda) yardstick for assessing IO 
accountability mechanisms. A common core of the right to remedy is recog- 
nized in all major human rights conventions, meaning that all states are 
generally bound to fulfill key standards deduced from the right to remedy. 
The right to remedy is indeed a central feature of human rights and the rule of 
law. When states transfer power to IOs, so that IOs become capable of violating 
human rights, it is thus normatively justified to expect that the right to an 
effective remedy is ensured by those IOs. The alternative would mean impu- 
nity. And, as argued by Shelton: “Impunity that leaves human rights victims 
without a remedy calls into serious question the integrity of human rights 
guarantees and the rule of law.”"*3 Assessing IO accountability mechanisms in 
light of this right to effective remedy is thus especially justified with regard to 
the three case studies conducted in Chapters 4-6, which represent instances 
where states have transferred significant powers to IOs, thus making them 
capable of violating human rights. 
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Some examples do exist. See in particular ICC article 21(3). The EU also has provisions of this 
kind, see TEU articles 2 and 6, but due to restrictions in its primary law there is little room for 
implied powers to establish accountability mechanisms (see n 173 above). 

Jan Klabbers, “EJIL Foreword: The Transformation of International Organizations Law,” 
European Journal of International Law, 26 (2015), 9. But see the (critical) responses to 
Klabbers’ foreword: Laurence Boisson de Chazournes, “Functionalism! Functionalism! Do 
I Look Like Functionalism?” European Journal of International Law, 26 (2015), 951; 
André Nollkaemper, “Saving the Scarecrow,” European Journal of International Law, 26 
(2015), 957; Guy Fiti Sinclair, “The Original Sin (and Salvation) of Functionalism,” 
European Journal of International Law, 26 (2015), 965. 

Contra: Schmitt (n 166) u9. 

Shelton (n 154) 61. 
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This lex ferenda approach to the right to effective remedy is based on the 
common core of this right in global and regional human rights treaties. The 
ICCPR is the key premise provider but the regional human rights treaties are 
also taken into account. So is the case law of human rights courts and treaty 
bodies, as well as other relevant sources of law. Using this method, several key 
takeaways can be identified. First, the procedural notion of the right provides 
guidance on when and on what conditions access to IO accountability 
mechanisms is necessary. Second, the substantive notion of the right to 
remedy has implications for the assessment of the outcomes of IO account- 
ability mechanism proceedings. Third, some aspects of the right to remedy 
concern neutrality by requiring that accountability mechanisms should be 
independent. 

Finally, it must be emphasized that the right to remedy does not require an 
evaluation of each individual accountability mechanism in isolation. It is 
sufficient that the aggregate of remedies provided for fulfills the requirements 
that may be deduced from the right to remedy." In cases where there is no 
single accountability mechanism that fulfills all the requirements posed by the 
right to remedy, it is therefore necessary to conduct an overall assessment of 
the system of applicable accountability mechanisms. 


3.3.1.2. Procedural Justice 


Justice has been described as “the first virtue of social institutions.”!°> It is 
studied across a wide range of disciplines, such as philosophy, political 
science, sociology, social psychology, and law."®° As is often the case with 
fundamental concepts, justice takes on different meanings in different dis- 
ciplines, as well as within disciplines. Yet, it is still possible to draw some 
general distinctions that are relevant across disciplines. Fundamentally, we 


84 ECtHR, Kudla v. Poland [GC] no 30210/96 (2000) para 157. See also UN Human Rights 
Committee, “General Comment No 31” (May 26, 2004) UN Doc CCPR/C/2i/Rev.1/Add.13 
paras 15-20. 

John Rawls, A Theory of Justice (revised edition, Belknap Press 1999) 3. 

Riél Vermunt and Herman Steensma, “Procedural Justice” in Clara Sabbagh and 
Manfred Schmitt (eds.), Handbook of Social Justice Theory and Research (Springer 
New York 2016) 219. For brief overviews of some disciplines’ perspectives on justice, see: 
Thomas Pogge, “Justice: Philosophical Aspects” in James D Wright (ed.), International 
Encyclopedia of the Social G Behavioral Sciences (2nd ed., F:lsevier 2015) 943; Ali Kazemi, 
Kjell Térnblom, and Gerold Mikula, “Justice: Social Psychological Perspectives” in James 
D Wright (ed.), International Encyclopedia of the Social @ Behavioral Sciences (2nd ed., 
Elsevier 2015) 949; David Luban, “Justice and Law” in James D Wright (ed.), International 
Encyclopedia of the Social G Behavioral Sciences (2nd ed., Elsevier 2015) 932. 
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may distinguish between formal justice (treating like cases alike), substantive 
justice (morally fitting treatment), and procedural justice (handling cases 
using fair and impartial procedures)."*’ Further distinctions may be made 
within each of these conceptions of justice. For example, two key conceptions 
of justice within the broad church of substantive justice, that go back at least as 
far as Aristotle, are distributive justice (justice as a principle for distributing 
goods to individuals) and corrective justice (justice as a remedial principle).’** 

Conceptions and theories of justice are of obvious relevance to the study of 
law and legal institutions. ‘The earliest recorded ideas of justice are in fact 
found in the ancient Code of Hammurabi, written several centuries before the 
beginnings of philosophy in ancient Greece."*? Yet, there is widespread dis- 
agreement among the main jurisprudential schools of thought as to what the 
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virtue of legal justice entails.'°° The divide between natural law theories and 
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legal positivist theories is an illustration of this. 

Since my present aim is to establish a framework for assessing the account- 
ability mechanisms of IOs, notions of procedural justices are particularly 
relevant. Legal theorists have grappled with issues of procedural justice in 
discussions concerning the concept of rule of law. There is general agreement 
that the rule of law entails rule by law — that is “that government officials and 
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citizens are bound by and act consistently with the law.”’” This in turn implies 


that the law must have certain minimal characteristics: it must be general, laid 
down in advance, be applied equally to everyone, be clear, and be sufficiently 
stable and certain.'?? Beyond these basal points, however, there is significant 
disagreement as to the exact contents of the rule of law. Indeed, the rule of law 
has all the hallmarks of an essentially contested concept.'** 

In the jurisprudential debates on the rule of law, some procedural justice 
standards have been suggested. ‘To mention just a few examples: Fuller 


87 Pogge (n 186). 


Miller (n 155), section 2.2. 

‘89 David Johnston, A Brief History of Justice (John Wiley & Sons, Ltd 2011) 15-10. 

"9° Luban (n 186). 

"9" Key contributions to the twentieth-century debate on this issue include: Hans Kelsen, Pure 
Theory of Law (Max Knight tr, 2nd ed., Lawbook Exchange 1967); Lon L Fuller, The Morality 
of Law (revised edition, Yale University Press 1969); HLA Hart, The Concept of Law (3rd ed., 
OUP 2012); Joseph Raz, The Authority of Law: Essays on Law and Morality (2nd ed., OUP 
2009); Ronald Dworkin, Law’s Empire (Belknap Press 1986); John Finnis, Natural Law and 
Natural Rights (and ed., OUP 2011). 

Tamanaha (n 157) 3. 

83 Tbid. 

4+ Jeremy Waldron, “Is the Rule of Law an Essentially Contested Concept (in Florida)?” Law 
and Philosophy, 21 (2002), 137, 148-159. See also generally WB Gallie, “Essentially Contested 
Concepts,” Proceedings of the Aristotelian Society, 56 (1955), 167. 
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considers adjudication and the participation of the parties in the decision- 
making process as one of the most important aspects of the rule of law.’ Allan 
highlights the value of procedures in acknowledging a person’s right to under- 


196 


stand his treatment.'?” Waldron suggests no less than ten indispensable pro- 


cedural characteristics of the rule of law, including an impartial tribunal, the 
right of appeal, rights of participation, and the right to reasoned decisions.'9” 
Raz’s concept of the rule of law includes at least two procedural requirements: 
that the process of reaching decisions should be fair and unbiased, and that 
there is consideration of relevant arguments through some degree of repre- 
sentation and hearing.’ 

While legal theorists are still far from settling what the rule of law requires — 
particularly when it comes to procedures — some features of procedural justice 
appear to be shared across otherwise diverging legal theories. Notably, there 
appears to be broad agreement that decision-makers should be impartial and 
that affected individuals should participate in the decision-making process. 

The importance of impartiality and participation is confirmed by empirical 
research into procedural justice judgments. Empirical studies into percep- 
tions of justice have been carried out by social psychologists, who take the 


following basic premise as their point of departure: 


An ideally resolved conflict is one in which the parties involved accept the 
decisions made by the legal system; continue their relationship with each 
other; and feel good about the legal authorities with whom they dealt, as well 
as the law and legal authorities more generally.’ 


‘Two types of justice judgments in particular have been studied by social 
psychologists. ‘The first is distributive justice judgments, which in social psy- 
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chology terms entails examining people’s views about what is a fair outcome. 
Intuitively, one might think that the outcome of a case is the most important 
factor for justice judgments. However, “research on outcome fairness has not 
proved as useful in resolving social conflicts as its proponents originally thought 
was possible.”** One of the reasons for this is that people often exaggerate the 


5 Lon L Fuller, “The Forms and Limits of Adjudication,” Harvard Law Review, 92 (1978), 353, 
372; Lon L Fuller, “Adjudication and the Rule of Law,” Proceedings of the American Society of 
International Law at Its Annual Meeting, 54 (1960), 1, 5. 

98 ‘TRS Allan, “Procedural Fairness and the Duty of Respect,” Oxford Journal of Legal Studies, 
18 (1998), 497, 515- 

"97 Waldron (n 157) 6. 

‘98 Joseph Raz, “The Law’s Own Virtue,” Oxford Journal of Legal Studies, 39 (2019), 1. 

99 Tyler, “Procedural Justice” (n 158) 435-436. 

20° Ibid. 437. 

*"  Thid. 438. 
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importance of their contributions to groups.*** Thus, all parties to a dispute may 
potentially find an outcome unfair — even those who obtained more than their 
fair share on an objective point of view. Recent distributive justice research 
based on experiments suggest that outcomes are less central to the perceptions of 
justice of the individuals who receive those outcomes than theories of distribu- 
tive justice suggest.°3 

The second type of judgments concerns the justice of the decision-making 
procedures (procedural justice). The results of procedural justice research are 
much more promising when it comes to its utility as a mechanism for resolving 
disputes.*°+ Studies suggest that when people perceive a decision-making 
procedure as fair, they are more likely to perceive the resulting outcome of 
that procedure as fair — even if the outcome is not what they preferred.*°° The 
hypothesis that parties to a dispute are more willing to accept third-party 
decisions that they view as fairly arrived at has been widely confirmed not 
only in surveys, but also in laboratory and field experiments.*°° Procedural 
justice research also suggest that fair decision-making procedures are key to 
developing and maintaining the legitimacy of, and voluntary deference to, 
rules and authorities.*°7 

People’s emphasis on decision-making procedures may be influenced by 
their perceptions of the legitimacy of the decision-making authority (socio- 
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logical legitimacy).*°° If the authority is widely perceived as legitimate, and 


thus entitled to be obeyed, people are more willing to accept decisions on the 
basis that they are made using fair procedures.*°? However, if the decision- 
making authority is perceived as less legitimate, people are less willing to defer 


°° Ibid. 

Ibid. 439, with further references to a range of studies at 438-439. 

*°4 Thid. 440. 

See, both with further references: Welsh, Schneider, and Rimpfel (n 159) 135-136; Tyler, 
“Procedural Justice” (n 158) 441-442. 

Tyler, “Procedural Justice” (n 158) 441; Lind and Tyler (n 158) 203-208 and passim. For 
further examples of such experiments, see e.g.: Paul Anand, “Procedural Fairness in 
Economic and Social Choice: Evidence from a Survey of Voters,” Journal of Economic 
Psychology, 22 (2001), 247; Gideon Keren and Karl H Teigen, “Decisions by Coin Toss: 
Inappropriate but Fair,” Judgment and Decision Making, 5 (2010), 19; Gianluca Grimalda, 
Anirban Kar, and Eugenio Proto, “Procedural Fairness in Lotteries Assigning Initial Roles in 
a Dynamic Setting,” Experimental Economics, 19 (2016), 819. 

Tyler, “Procedural Justice” (n 158) 442; Lind and Tyler (n 158) 209. 

On the distinction between sociological and normative legitimacy, see Daniel Bodansky, 
“The Concept of Legitimacy in International Law” in Riidiger Wolfrum and Volker Rében 
(eds.), Legitimacy in International Law (Springer 2008) 313-314. Generally on social legiti- 
macy, see Daniel Bodansky, “Legitimacy in International Law and International Relations” 


(2012) 332-336. 
Tyler, “Procedural Justice” (n 158) 442. 
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to their decisions — even if they are made using fair procedures.”’° In the latter 
case, they tend to focus instead on the favorability to them of the decisions 
made — that is outcomes.” 

There is little hard data on the sociological legitimacy of IO accountability 
mechanisms. But it is widely believed that there is a normative bias in favor of 
IOs, in the sense that they are perceived as inherently good.** This positive 
normative bias likely spills over to the accountability mechanisms set up by or 
associated with [Os.*? Moreover, (domestic) courts and certain other mechan- 
isms of accountability, for example ombudspersons, are generally perceived as 
legitimate and hence as entitled to be obeyed." Part of the explanation for this 
may be that those domestic courts and accountability mechanisms are per- 
ceived as using fair procedures to resolve disputes. As procedural justice 
research shows, perceptions of the fairness of the procedures resolving legal 
disputes have effects on subsequent rule-following.”> Consequently, there are 
good reasons to believe that individuals will consider the decisions of IO 
accountability mechanisms as just if they are fairly made. 

When do people consider whether decisions have been fairly made? Or in 
other words, what do people consider to be fair procedures? Procedural justice 
studies suggest there is widespread agreement about what constitutes a fair 
process for solving disputes.”° Some key factors that contribute toward proce- 


dural justice, in the sense of a perception of fair procedures, have been 
identified:*7 


e People feel more fairly treated if they are allowed to participate in the 
resolution of their conflicts by presenting their views to the decision- 
maker (participation). 

¢ People believe that authorities should base their decisions upon rules 
and facts, not the authority’s personal values and biases (neutrality). 


Thid. 442-443. 

Ibid. 443; See also Tom R Tyler, “The Psychology of Legitimacy: A Relational Perspective on 
Voluntary Deference to Authorities,” Personality and Social Psychology Review, 1 (1997), 323, 
particularly at 328-330. 

Michael N Barnett and Martha Finnemore, Rules for the World: International Organizations 
in Global Politics (Comell University Press 2004) at ix. 

Erik Voeten, “Public Opinion and the Legitimacy of International Courts,” Theoretical 
Inquiries in Law, 14 (2013), 411, 435. 
*4 Tyler, “Procedural Justice” (n 158) 442. 
See the studies reported in Tyler, “Procedural Justice and the Courts” (n 161). 

Tyler, “Procedural Justice” (n 158) 436. 

’ See, with further references: ibid. 444-447; Welsh, Schneider, and Rimpfel (n 159) 137-139. 
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¢ People’s assessment of the motives of the third-party authority responsi- 
ble for resolving the case shapes their views about the fairness of 
a procedure (trust). 

¢ People are concerned that, in the process of dealing with authorities, 
their dignity as people and citizens is recognized and acknowledged 
(respect). 


Not all of these factors are easily applicable in the context of the present study. 
I do not collect data on the experiences and perceptions of individuals in 
connection with IO accountability mechanisms. Assessing accountability 
mechanisms in light of the two latter factors — trust and respect — seems to 
necessitate such data collection. It is difficult to find proxies for people’s 
perceptions of the motives of decision-makers or whether they feel they were 
treated with dignity. Collecting observational data is extremely time- 
consuming, and would thus require very narrow case studies. Moreover, the 
proceedings of many of the IO accountability mechanisms discussed in the 
present study are not publicly accessible, making observation practically 
difficult or impossible. Perceptions of trust and respect also seem to be 
significantly affected by the personal qualities of the decision-maker.”"* The 
latter is outside the scope of the present study, which is concerned with law — 
notably procedural rules and related legal practices. For those reasons | have 
therefore chosen to refrain from assessing IO accountability mechanisms in 
light of the dignity and respect factors identified in procedural justice research. 

The two remaining factors — participation and neutrality — are more man- 
ageable. Moreover, the participation factor is probably the factor that is best- 
documented in empirical procedural justice research.”? People value the 
opportunity to express their views even when they believe that they have little 
or even no influence.*° Whether they ultimately prevail is less important to 
people than that their arguments are heard and considered; “[p]eople only 
value the opportunity to speak to authorities if they believe that the authority is 
sincerely considering their arguments.”* Thus, when IO accountability 
mechanisms are presenting their decisions to the individuals affected by 


»8 ‘Tyler, “Procedural Justice” (n 158) 446-447; Rebecca Hollander-Blumoff and Tom R Tyler, 


“Procedural Justice and the Rule of Law: Fostering Legitimacy in Alternative Dispute 
Resolution,” Journal of Dispute Resolution, [2011], 1, 10, with further references. 
*9 EF Allan Lind, Ruth Kanfer, and P Christopher Earley, “Voice, Control, and Procedural 
Justice: Instrumental and Noninstrumental Concerns in Fairness Judgments,” Journal of 
Personality and Social Psychology, 59 (1990), 952, 952, with further references; Keren and 
Teigen (n 206). 
Tyler, “Procedural Justice” (n 158) 445. 
™ Ibid. 446. 
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them, they need to make it clear that they have listened to and considered their 
arguments.” With regard to neutrality, studies show that people seek a level 
playing field. If they perceive the authorities to be following impartial rules 
and making objective decisions based on facts, people find procedures to be 
fairer.*? Overall, it is thus apparent that the concepts of participation and 
neutrality are more closely intertwined with procedural rules and related legal 
practices than trust and respect. 

If procedural justice theory is to be useful for assessing the accountability 
mechanisms of IOs, the studies upon which it is based must be generalizable 
to the universe of individuals whose human rights may be violated by IOs. 
There seem to be no procedural justice studies specifically targeting IO 
accountability mechanisms or victims of IO human rights violations. Most 
empirical procedural justice research has been conducted in the USA or in 
other western states.**+ Since IOs are international and affect the lives of 
individuals across the globe, generalizability across cultures seems warranted. 
To what extent procedural justice research is generalizable across culture is 
still somewhat uncertain, with some studies suggesting that there are some 
common underlying principles of procedural justice judgments across cul- 
tures, and others suggesting that there may be relevant differences.*”* 

Yet there are indications that the basic tenets of procedural justice have 
cross-cultural relevance. First, even though ideological differences have 
a strong impact on views of outcome fairness (distributive justice), research 
suggests that perceptions of procedural justice are robust across ideologies. 
Second, studies suggest that the meaning of procedural fairness is shared 
across differences in ethnicity.”” However, people’s perceptions of procedural 
justice appear to change somewhat if they are involved in disputes with people 
outside their own social or ethnic group.”** Third, perceptions of procedural 


226 


justice seem to be stable across different contexts and situations.~? 

In conclusion, it seems possible to rely on the findings of procedural justice 
research, although some caution is advisable. When establishing normative 
yardsticks it is therefore preferable to use methodological triangulation — that 


2 bid. 

*3 Tbid.; Eva Brems and Laurens Lavrysen, “Procedural Justice in Human Rights Adjudication: 
The European Court of Human Rights,” Human Rights Quarterly, 35 (2013), 176, 181. 

“+ E.g. most of the studies referred to in Tyler, “Procedural Justice” (n 158). 

Ibid. 437. 

=6 Thid. 448. 

*7 Ibid. 447. 

»8 Ibid. 448-449; Tom R Tyler et al., “Conflict with Outsiders: Disputing within and across 

Cultural Boundaries,” Personality and Social Psychology Bulletin, 24 (1998), 137. 

Lind and Tyler (n 158) 140-141 and 211-214. 
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is to put most emphasis on those factors of procedural justice that are mutually 
reinforced by the right to remedy. In this connection it should also be 
emphasized that there is no direct opposition between the findings of proce- 
dural justice research and the rule of law standards identified by legal theorists. 
Indeed, there is an inextricable and symbiotic relationship between the 
psychological conception of procedural justice and the jurisprudential con- 
cept of the rule of law.**° As Hollander-Blumoff and ‘Tyler argue: 


our psychological inclinations to value fair process, and our assessments 
about what factors create a fair process, may be the original drivers of rule 
of law principles. In turn, . . . the foundational concepts of the rule of law may 
help people in making individual determinations about what behavior is 
fair. 
A final question that arises when using procedural justice research to establish 
normative yardsticks is how compliance with those yardsticks should be 
measured. In a study applying procedural justice theory to the ECtHR, 
Brems and Lavrysen argue that one should assess the judgments and decisions 
of the relevant courts or accountability mechanisms, since they are “the 
principal means through which procedural justice is demonstrated.”** 
However, it is submitted that relying only on judgments and decisions is 
a too narrow approach. Even highly unjust courts or accountability mechan- 
isms should in theory be able to draft judgments and decisions that, on their 
surface, fulfill the procedural justice criteria listed by Brems and Lavrysen.*?* 
It therefore seems necessary to expand the horizon, and also to take into 
account the wider procedural framework of the IO accountability mechan- 
isms. ‘The term procedural framework is meant to be inclusive. It not only 
refers to the text of the procedural rules of the IO accountability mechanisms, 
but also how they are interpreted and applied in practice. 


3.3.1.3 The Relationship between the Two Theoretical Approaches 


The right to an effective remedy and procedural justice are partly mutually 
reinforcing, and partly complementary. Procedural justice puts emphasis on 
procedures, with participation and neutrality being particularly relevant. In 
contrast, right to remedy is primarily concerned with access and outcomes. 


°° Hollander-Blumoff and Tyler (n 218) 9. 
*3! Thid. 

Brems and Lavrysen (n 223) 186. 

*33 Thid. 186-189. 
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One may therefore establish four groups of yardsticks: access, participation, 
neutrality, and outcome. 

These groups may be used to illustrate the relationship between procedural 
justice and the right to remedy. ‘The two are mutually reinforcing when it 
comes to access, participation, and neutrality. Access is required by the right to 
remedy, and it is a prerequisite for participation. Moreover, the right to 
remedy also implies a right to a decision-maker that is independent and 
impartial — that is neutrality — which is of key importance for procedural 
justice judgments. 

With regard to outcome, the relationship is more complex. The right to 
remedy puts much emphasis on substantive redress, while procedural justice 
research shows that redress is less important than the fairness of the procedure. 
Yet, this does not mean that the two approaches are in conflict.?*+ Procedural 
justice research merely suggests that the issue of redress is of less importance to 
people’s perceptions of justice. There is no indication that people perceive 
strong opportunities for redress as unfair. There is, in other words, a tangential 
relationship between procedural justice and the right to remedy with regard to 
outcome; the right to remedy requires it, and procedural justice theory does 
not oppose it. 


3.3.2. The Normative Yardsticks 


3.3.2.1 Access 


An IO accountability mechanism can only serve as an effective remedy if it is 
accessible.** A lack of accessible accountability mechanisms would go against 
the ancient legal maxim of ubi jusi ibi remedium (there is no wrong without 
a remedy).73° It is traditionally understood as meaning that “where one’s right 
is invaded or destroyed, the law gives a remedy.”*?” Remedies may in other 
words be said to be a necessary corollary of rights. “Unless a duty is somehow 


4 Likewise: ibid. 182 (noting that distributive and procedural justice are compatible, mutually 
reinforcing concepts). 

*5 UN Human Rights Committee, “General Comment No 31” (May 26, 2004) UN Doc CCPR/ 
C/21/Rev.1/Add.13 para 15; ACHPR, Sir Dawda K. Jawara v. Gambia (2000) AHRLR 107 
para 32; IACtHR, Sudrez Rosero vs. Ecuador (Merits) November 12, 1997, Series C No 35 
paras 65-66; ECtHR, McFarlane v. Ireland [GC] no 31333/06 (2010) para 114. 

3° Herbert Broom, A Selection of Legal Maxims: Classified and Illustrated (10th ed., Sweet & 
Maxwell 1939) 118. 

*37 Jonathan Law and Elizabeth A Martin, “Ubi Jus [bi Remedium,” A Dictionary of Law (7th 
ed., online, OUP 2014) <www.oxfordreference.com/view/10.1093/acref/9780199551248 
.001.0001/acref-9780199551248-e-4078> accessed October 10, 2019. 
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enforced, it risks being seen as a voluntary obligation that can be fulfilled or 
ignored at will.”?3° 

In order for individuals to have effective access to an IO accountability 
mechanism, that mechanism must have sufficient jurisdiction. ‘Traditionally, 
jurisdiction is broken down into four categories: personal jurisdiction (ratione 
personae), subject-matter jurisdiction (ratione materiae), spatial jurisdiction 
(ratione loci), and temporal jurisdiction (ratione temporis).**? These are all 
potential sources of access limitations. ‘That is because, unless there is suff- 
cient jurisdiction, any complaint filed must be dismissed.*° 

In order for an accountability mechanism to provide direct access for 
individuals against IOs in a given situation, it must have a ratione personae 
jurisdiction that includes individuals and the relevant [O.** If the jurisdiction 
of a mechanism is limited to certain groups of individuals, those groups must 
include all individuals that may realistically be the victims of human rights 
violations by the relevant IO. Most accountability mechanisms have ratione 
personae jurisdiction over a single or a small set of IOs. ‘Thus, an account- 
ability mechanism can only be considered as providing an effective remedy in 
a given case if it has jurisdiction over the IO(s) responsible for the underlying 
human rights violation. 

Second, IO accountability mechanisms must have sufficient jurisdiction 
ratione materiae. They must be able to take into account all factual and legal 
questions that may arise as a result of human-rights-violating conduct by the 
IO they are associated with. Put differently: if an individual presents an 
arguable complaint alleging that his human rights have been violated by an 
IO, the applicable accountability mechanisms must be able to deal with the 
substance of the complaint.°P An accountability mechanism can be consid- 
ered able to deal with the substance of a complaint even if it cannot directly 
apply international human rights law. The right to remedy is an obligation of 
result. As long as the accountability mechanism is capable of reaching human 
rights compliant results, its applicable law is not of concern. 


*3° Shelton (n 154) 17. 

39 Yuval Shany, “Jurisdiction and Admissibility” in Cesare PR Romano, Karen J Alter, and 
Yuval Shany (eds.), The Oxford Handbook of International Adjudication (OUP 2013) 781. 

4° Thid. 796. 

“See the cases cited in footnotes 235 and 245. 

*" UN Human Rights Committee, Bernadette Faure v. Australia, Communication No 1036/2001 

(2005) UN Doc CCPR/C/85/D/1036/2001 paras 7.3-7.4; ECtHR, Kudla y. Poland [GC] no. 

30210/96 (2000) para 157; ACHPR, Sir Dawda K. Jawara v. Gambia (2000) AHRLR 107 para 32 

(holding that a remedy, i.e., an accountability mechanism, can only be considered available 

and effective if a petitioner can “pursue it without impediment” and it “offers a prospect of 

success”). 
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Third, IO accountability mechanisms must possess sufficient jurisdiction 
ratione loci. This means that the mechanism should have a jurisdiction that 
covers all territories and areas where the IO may conceivably violate the rights 
of individuals. 

Fourth, the accountability mechanisms must possess sufficient jurisdiction 
ratione temporis. Since this study is concerned with the situation as it is at the 
time of writing, this means that the accountability mechanism must currently 
be in operation, and that its jurisdiction is not expected to end before all 
potential cases have been heard. 

In addition to jurisdictional limitations, accountability mechanisms may 
require that certain admissibility requirements are fulfilled before considering 
a case on its merits. Admissibility requirements come in two forms, either as 
absolute requirements for the exercise of jurisdiction (jurisdictional condi- 
tions) or as rules giving the mechanism “the power to decline to [decide 
a case], notwithstanding having the legal authority to do so.” Neither type 
of admissibility criteria must be interpreted or applied by IO accountability 
mechanisms in a manner that restricts access further than what the right to 
remedy provides for. Accountability mechanisms must be “available to the 
applicant [both] in theory and in practice.”*4 The exact compatibility of 
specific admissibility requirements with the right to remedy can only be 
decided on a case-by-case basis, and must therefore be left to the case studies. 

Access must be direct, meaning that an aggrieved individuals must be able 
to submit complaints in their own name with the accountability mechanism 
in question.*> Reliance on diplomatic protection or the proprio muto powers 
of an IO accountability mechanism is insufficient under the right to remedy. 
Moreover, a lack of direct access may infringe on the principle of participa- 
tion, which is a key aspect of procedural justice. 

Access to an accountability mechanism does not mean access to 
a court. Nonjudicial mechanisms can be sufficient under the right to 


246 


remedy.” For example, an administrative complaint procedure may be 


sufficient, provided the body examining the complaint is independent of 


247 


the organ that allegedly violated the applicant’s rights.**”7 Procedural 


justice is also open to alternative dispute resolution mechanisms — they 


“8 Shany (n 239) 793 and 796. 

“4 ECtHR, McFarlane vy. Ireland [GC] no. 31333/06 (2010) para 114. 

“5 ECtHR, Riener v. Bulgaria, no 46343/99 (2006) para 138 (emphasizing that an effective 
remedy must be made available “to the individual concerned”); IACtHR, Sudrez Rosero vs. 
Ecuador (Merits) November 12, 1997, Series C No 35 paras 65-66. 

™°  ECtHR, Chalal v. UK [GC] no 22414/93 (1996) para 152. 

“47 On independence, see section 3.3.2.3. 
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may even be preferable to courts.*4° It can thus be concluded that an 
accountability mechanism will be regarded as sufficient if it fulfills the 
requirements of access, participation, neutrality, and outcome — regardless 
of whether it is judicial or not. 

The access yardsticks established here should be applied more strictly when 
particularly serious human rights violations are alleged. According to the right 
to remedy, there are stricter access requirements in cases involving arguable 
claims of violations of the right to life and the right to freedom from torture 
and other inhumane treatment.*? Similarly, procedural justice research sug- 
gests that people care more about procedure when the stakes are high.*°° 
Although one may argue that the stakes are high in human rights cases by 
definition,” the stakes are arguably highest when violations of the kind just 
mentioned are alleged. 


3.3.2.2 Participation 


Perhaps the most well-established finding in procedural justice research is that 
people “feel more fairly treated if they are allowed to participate in the 
resolution of their problems or conflicts by presenting their suggestions 


77252 


about what should be done.”*” Somewhat counterintuitively, people value 


the opportunity to voice their concerns even “in situations in which they 
believe that what they are saying has little or no influence upon the decisions 
being made.”**? The level of participation is not decisive.*+ What matters to 
people is simply that their voice is heard; that they can tell their side of the 
story.>> 


+8 Procedural justice research has, for instance, found that mediation is perceived as fairer than 
court proceedings, see Tyler, “Procedural Justice” (n 158) 445. The reason for this might be 
that mediation allows for wider participation of the individuals involved, see also section 
3.3.2.2. 

“9 See e.g.: UN Human Rights Committee, “General Comment No 31” (May 26, 2004) UN Doc 
CCPR/C/a21/Rev.1/Add.13 paras 15 and 18; ECtHR, Ilhan v. Turkey [GC] no 22277/93 (2000) 
para 97; IACtHR, Case of the Kichwa Indigenous People of Sarayaku v. Ecuador (Merits and 
reparations) June 27, 2012, Series C No 245 paras 265-271. See also Jon Fridrik Kjglbro, Den 
Europeiske Menneskerettighedskonvention: For praktikere (4th ed., DJOF Forlag 2017) 
1140-1145. 

*° ‘Tom R Tyler, Why People Obey the Law (Princeton University Press 2006) 105. 

*! As argued by Brems and Lavrysen (n 223) 184. 

* Tyler, “Procedural Justice” (n 158) 445; Tyler, “Procedural Justice and the Courts” (n 161) 
30-31. 

*3 Tyler, “Procedural Justice” (n 158) 445. 

*+ Welsh, Schneider, and Rimpfel (n 159) 137. 

*5 Tyler, “Procedural Justice and the Courts” (n 161) 30. 
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It is particularly important to people that they are listened to.2>° Reasoned 
decisions are therefore required, so that unfavorable decisions can commu- 
nicate that the individual’s views “were taken into account, but that they 
unfortunately could not influence the decision made.”**? IO accountability 
mechanisms must therefore give people the opportunity to present their side of 
the story, and they also need to communicate to individuals that their views are 
taken into account. People value “sharing the discussion over the issues 


258 At the same time, they expect 


involved in their problem or conflict. 
authorities — such as accountability mechanisms — to take the final decision 
on, for example, how the law is to be applied to what they have said.*°? 
Negotiated settlements are well perceived. In particular, mediation is per- 
ceived as fairer than formal court proceedings because it provides ample 
opportunities for participation while also involving a third-party authority.*°° 
IO accountability mechanisms that provide for mediation or other kinds of 
negotiation are thus particularly good from a procedural justice point of view. 


3.3.2.3 Neutrality 


Neutrality is a virtue that IO accountability mechanisms must possess. The 
right to an effective remedy requires that accountability mechanisms are 
neutral, in the sense that they have to be independent and impartial.*” 
Procedural justice also holds independence and impartiality in high 
regard. 
that allow decision-makers to “free themselves to some extent from external 


262 


Independence is usually associated with institutional safeguards 


pressures.”*°3 Impartiality, in contrast, is more closely related to the state of 


mind or attitude of the decision-maker “towards the parties involved and the 


subject matter of the dispute.”*°+ 


Lind and Tyler (n 158) 104-106. 

*7  Brems and Lavrysen (n 223) 181. 

Tyler, “Procedural Justice” (n 158) 445. 

59 Thid. 

26° Tid. 

*6. UN Human Rights Committee, “General Comment No 31” (May 26, 2004) UN Doc CCPR/ 
C/21/Rev.1/Add.13 para 15; IACtHR, Judicial Guarantees in States of Emergency (Advisory 
Opinion No g) October 6, 1987 para 24; ECtHR, Riener v. Bulgaria, no 46343/99 (2006) 
para 138. 

Tyler, “Procedural Justice and the Courts” (n 161) 30. 

Diego M Papayannis, “Independence, Impartiality and Neutrality in Legal Adjudication,” 
Revus, 28 [2016], 33, 35. 

*4 Thid. 47. 
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For an accountability mechanism to be sufficiently independent, two key 
requirements have to be fulfilled. First, the accountability mechanism must 
be institutionally independent from the alleged human rights violator.*°> This 
does not mean that [Os must be subject to external accountability mechan- 
isms. An internal accountability mechanism — that is a mechanism that is part 
of the IO alleged to have violated human rights — is sufficient if it is established 
as an independent body of that IO. 

An accountability mechanism may be a subsidiary, yet still an independent 
body.?°° For example, the UNHCR has established an Inspector General’s 
Office (IGO), which is, inter alia, competent to conduct investigations of staff 
misconduct.** It is subsidiary to the executive head to the UNHCR - the 
High Commissioner — in the sense that the High Commissioner may, for 
example, amend the statute of the [GO. However, the IGO is still indepen- 
dent, in the sense that the High Commissioner lacks control over their case 
management, and cannot dictate the contents of their concluding reports.?° 
The latter is indeed what matters in the assessment of institutional indepen- 
dence. Namely, that the accountability mechanism must be free from instruc- 
tion or interference from the line management or other bodies of the [O in 
question. 

Second, the appointment and removal of members of the accountability 
mechanisms must be done in a manner that ensures sufficient independence. 
There is not much concrete guidance for establishing a yardstick here, at least 
not in procedural justice theory. Some yardsticks may be derived from the 
right to remedy, however. First, the immediate power-wielder cannot be 
a judge in his own case.*°? Second, the institutional links between the 
immediate power-wielder and the accountability mechanism must be con- 
strued in a manner that protects against abuse of authority.*”° 
In order for an accountability mechanism to be sufficiently independent, its 


271 


members must also be free of any inappropriate influence.*” This requires 


robust appointment procedures, which must apply to all members of the 


*65 ECtHR, Khan v. UK, no 35394/97 (2000) paras 44-47; ECtHR, Riener v. Bulgaria, no 46343/ 


99 (2006) para 138. 

On the notion of independent subsidiary bodies, see e.g.: ICJ, Effect of Awards of 

Compensation Made by the UNAT (Advisory Opinion) [1954] ICJ Rep 47, 61; Amerasinghe, 

Principles of the Institutional Law of International Organizations (n 123) 142. 

The IGO is analyzed and assess in Chapter 5, section 5.6. 

»68 See, by comparison, ICJ, Effect of Awards of Compensation Made by the UNAT (Advisory 
Opinion) [1954] ICJ Rep 47, 61. 

269 CIHR, Silver and Others v. UK, no 5947/72 (1983) para 116. 

ECtHR, Khan v. UK, no 35394/97 (2000) paras 45-47; Reiertsen (n 154) 236. 

*7' Likewise: Schmitt (n 166) 10-111. 
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accountability mechanism. By “member,” I refer to someone that either has 
decision-making authority over, or whose name appears on, the outcomes of 
the mechanism in question. ‘The appointment procedures for the subordinate 
staff of such members (clerks, assistants, etc.) are not, except in exceptional 
cases, relevant for an accountability mechanism’s independence. 

Members of IO accountability mechanisms must also be sufficiently 
impartial.*”* Impartiality is characterized by an emphasis on the subjective 
mindset of the decision-maker. Procedural safeguards play some role in con- 
nection with impartiality too. As Papayannis explains: 


restrictions regarding the actions of the [decision-maker] tend to reduce the 
effects of bias, thus setting out how the [decision-maker] should proceed with 
respect to the parties involved: when they should be heard, the manner in 
which evidence is to be produced, and the form the [decision-maker] must 
use to justify the final decision taking into account the arguments and the 


evidence produced.*”? 


However, although such procedural rules may constitute elements of imparti- 
ality, they are certainly not the most important element. “Respect for the 
formal conditions of impartiality remains compatible with a good deal of 
arbitrariness in the decisions of the adjudicator.”*’+ Impartiality is, in other 
words, mainly concerned with the state of mind of the decision-maker, either 
conscious or unconscious.*”° With regard to this state of mind, procedural 
justice research reveals that people believe that decision-makers “should not 
allow their personal values and biases to enter into their decisions, which 
should be made based upon rules and facts.”?”° 

Perceptions of impartiality are, however, also important. If people believe 
the accountability mechanism in question is “following impartial rules and 
making factual, objective, decisions,” they perceive the mechanisms to be 
fairer.*’’ It is therefore not sufficient that the members of IO accountability 
mechanisms are free of bias. They must also be perceived to be impartial. That 
being said, individuals may have unreasonable perceptions of bias — without 
support in fact or law. It therefore seems necessary to perform an objectivized 


* UN Human Rights Committee, “General Comment No 31” (May 26, 2004) UN Doc CCPR/ 
C/ai1/Rev.1/Add.13, para 15; IACtHR, Judicial Guarantees in States of Emergency (Advisory 
Opinion No g) October 6, 1987 para 24; ECtHR, Khan v. UK, no 35394/97 (2000) paras 44-47; 
ECtHR, Riener v. Bulgaria, no 46343/99 (2006) para 138. 

*73 Papayannis (n 263) 38. 

°74 Tid. 

=“ Tbid.:37: 

Tyler, “Procedural Justice” (n 158) 446. 

*77 Tid. 
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assessment of such perceptions — by asking what may reasonably be perceived 
of a decision-maker’s impartiality, given the circumstances of the case at hand. 

To conclude, impartiality is understood as referring mainly to two things. 
First, an impartial state of mind in the members of IO accountability mechan- 
isms — that is that they have “an unprejudiced view of all parties and have no 


278 Second, that the members 


personal interest in the outcome of the dispute. 
of IO accountability mechanisms must appear as impartial from an external, 
objective point of view. 

Judging the impartiality of an accountability mechanism in the abstract is 
a difficult exercise. That is because an accountability mechanism’s (per- 
ceived) impartiality depends on the context of each individual case. This 
implies a highly subjective, case-by-case assessment that is not compatible 
with the design of the case studies. In the case studies I will therefore limit 
myself to discussing structural factors that are particularly detrimental to 
(perceived) impartiality and, evidence permitting, recent allegations of bias. 


3.3.2.4 Outcome 


The fourth and final category of the normative yardsticks is those related to 
outcome, which refers to substantive redress and the enforcement of decisions 
calling for such redress. In other words, outcome is concerned with the results 
that individuals may achieve by resorting to an IO accountability mechanism. 
What kind of outcomes should IO accountability mechanisms be able to 
produce? 

When establishing outcome yardsticks, one must keep in mind that the 
fairness of the procedure is more important to people than the actual outcome 
of their case, according to procedural justice research. On the other hand, the 
right to remedy includes, and puts emphasis on, the right to substantive redress. 
These contrasting viewpoints call for a measured approach to establishing 
outcome yardsticks. But the importance of outcomes should not be overly 
downplayed. As mentioned in section 3.3.1.2, procedural justice research 
shows that people tend to focus more on outcome if they doubt the legitimacy 
of the accountability mechanism in question. Since such perceptions may vary, 
one should be open to the possibility that outcomes may be more important in 
the present circumstances than what is the case in, for example, a domestic 
setting. 

A crucial outcome yardstick, which can be derived from the right to an 
effective remedy, is that an accountability mechanism must be able to prevent 


*78 Papayannis (n 263) 47. 
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a violation, stop a continuing violation, or afford redress to those individuals 
whose rights have been violated.*”? However, this does not mean that account- 
ability mechanisms should have the power to invalidate or set aside the law or 
decisions of the organization.**° 

Remedies come in different forms. ‘The least intrusive form of redress, from 
the point of view of the account-giving IO, is a declaratory decision.*" The 
importance of determining whether human rights have been violated should 


282 


not be underestimated.*”* When an accountability mechanism finds that there 


has been a human rights violation, this “establishes the truth of the allegations 
and vindicates the victim.”*°3 A second form of redress is restitution, which is “to 
take from the wrongdoer that to which the victim is entitled and restore it to the 
victim.”?°+ In human rights law, restitution claims usually arise in connection 
with illegal deprivations of property, or in connection with arbitrary detention 
(restitution of liberty).*°> Other, nonmonetary remedies are also possible — for 
example injunctions or orders of different kinds.?*° Finally, monetary compen- 
sation may be required, in particular when restitution is impossible.?*” Both 
pecuniary and nonpecuniary compensation may be awarded under human 
rights law2** There is, however, some reluctance among human rights courts 
and treaty bodies to afford compensation.**? Instead, they seem to prefer 
declaratory judgments, restitution, and other nonmonetary forms of redress. 

It is impossible to establish a general, all-encompassing yardstick that sets 
out which forms of redress IO accountability mechanisms must be able to 
provide. It must be done on a case by case basis.*?° But some particular 


*79 UN Human Rights Committee, “General Comment No 31” (May 26, 2004) UN Doc CCPR/ 
C/ai1/Rev.1/Add.13 paras 16-17 and 19-20; EXCtHR, Kudla y. Poland [GC] no. 30210/96 (2000) 
paras 157-158; IACtHR, Judicial Guarantees in States of Emergency (Advisory Opinion No 9) 
October 6, 1987 para 24. 

This limitation was recognized by the ECtHR already in James v. UK [PC] no 8793/79 (1986) 
para 85: “Article 13 ... does not go so far as to guarantee a remedy allowing a State’s laws as 
such to be challenged .. . on the ground of being contrary to the Convention.” This is applied 
mutatis mutandis to IOs here, but one could question whether IO constitutions and second- 
ary law can demand the same amount of respect as legislation enacted by a state. 

1 Shelton (n 154) 285. 

Ibid. 286. 

*3 Ibid. 
84 Thid. 298. 
85 Tid. 
For an overview of nonmonetary remedial practice, see ibid. 377-401. 

7 Tbid. 315. 

288 Thid. 330-354. 

The practice varies between regional systems, see the conclusions in ibid. 375-376. It is 
therefore difficult to establish any yardstick as to the amount of compensation. 

*9°  ECtHR, McFarlane v. Ireland [GC] no 31333/06 (2010) para 108. 
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remedies are required when there is an arguable claim that an IO has violated 
the right to life and the right to freedom from torture and other inhuman 
treatment. First, the applicable accountability mechanisms must be able to 
conduct a thorough investigation of the incident.*” Second, the applicable 
accountability mechanisms must be empowered to order compensation for 
pecuniary and nonpecuniary damages.*?* 

Regardless of what form of redress is required in particular instances, the right 
to remedy requires that IO accountability mechanisms may render binding 
decisions.*? Additionally, [Os must respect and carry out the decisions of their 
accountability mechanisms, including providing the redress ordered.*”* This 
follows from the notion that a remedy must not be illusory, but effective — in 
practice as well as in law.*% If such final, binding decisions are not respected, 
then that system of accountability mechanisms is insufficient. 


*  ECtHR, I/han v. Turkey [GC] no 22277/93 (2000) para 97; EKCtHR, Mosendz v. Ukraine, no 
52013/08 (2013) para 121; IACtHR, Case of the Kichwa Indigenous People of Sarayaku 
v. Ecuador (Merits and reparations) June 27, 2012, Series C No 245 paras 265-271. 
°° UN Human Rights Committee, “General Comment No 31” (May 26, 2004) UN Doc CCPR/ 
C/ai1/Rev.1/Add.13 para 16; ECtHR, Mosendz v. Ukraine, no 52013/08 (2013) para 121. See also 
Reiertsen (n 154) 364-365, with further references. 
*93 UN Human Rights Committee, “General Comment No 31” (May 26, 2004) UN Doc CCPR/ 
C/ai1/Rev.1/Add.13 paras 15-19; ECtHR, Silver and Others v. UK, no 5947/72 (1983) para 115 
finding that an accountability mechanism that could only render nonbinding decisions was 
by that fact alone an insufficient remedy). 
*94 UN Human Rights Committee, “General Comment No 31” (May 26, 2004) UN Doc CCPR/ 
C/a1/Rev.1/Add.13 paras 15-19; ECtHR, Iatridis v. Greece [GC] no 31107/96 (1999) para 66. 
*95 ECtHR, Kudla v. Poland [GC] no 30210/96 (2000) para 157; IACtHR, Judicial Guarantees in 
States of Emergency (Advisory Opinion No g) October 6, 1987 para 24. 
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Case Study: UNHCR-Administered Refugee Camps 


5.1 INTRODUCTION 


The United Nations High Commissioner for Refugees (UNHCR) was estab- 
lished by the United Nations (UN) General Assembly on January 1, 1951, in 
response to the lingering refugee problem following World War II.’ It was 
given two main objectives: (1) to provide international protection for refugees; 
and (2) to find permanent solutions to the refugee problem.* These are still the 
core objectives of the UNHCR but both its mandate and powers have changed 
dramatically since its inception. 

The UNHCR is a subsidiary organ of the UN that possesses a certain 
degree of independence.* Over the years the UNHCR has also — as its 
mandate and powers expanded — gained a_ substantial operational 
autonomy.’ The independence and autonomy of the UNHCR has led 
some to assert that it has an international legal personality separate from 
that of the UN.® They thus challenge the prevailing view that, since the 
UNHCR is an organ of the UN, the UNHCR shares the UN’s legal 


"Resolution establishing the UNHCR: UN General Assembly resolution 319 A (IV) of 
December 3, 1949. Resolution adopting the Statute of the UNHCR: UN General Assembly 
resolution 428 (V) of December 14, 1950 (in the following referred to as the “UNHCR Statute”). 

* UNHCR Statute article 1. 

3 The evolution of the UNHCR’s mandate is outlined in section 5.2. 

UN General Assembly resolution 319 A (IV) of December 3, 1949 para 1(a). 

> UN Office of Legal Affairs, “Legal Opinion no. u: Definition of ‘United Nations affiliated 

bodies’ in relation to the statute of the Joint Inspection Unit” in UN Juridical Yearbook (2000) 

354, 357. See also: Marjoleine Zieck, UNHCR’s Worldwide Presence in the Field: A Legal 

Analysis of UNHCR’s Cooperation Agreements (Wolf Legal Publishers 2006) 39; Maja Janmyr, 

Protecting Civilians in Refugee Camps: Unable and Unwilling States, UNHCR and 

International Responsibility (Martinus Nijhoff Publishers 2014) 231-232. 

Janmyr (n 5) 230-234; Niamh Kinchin, “Accountability in the Global Space: Plurality, 

Complexity and UNHCR” (PhD thesis, University of New South Wales 2014) 49-50. 
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personality.’ But this is far from a paradigmatic challenge. Even those 
who assert that the UNHCR has a separate legal personality recognize 
that the UNHCR is part of the UN and that it has rights and obligations 
under the UN Charter and relevant UN General Assembly resolutions.® 
What are then the consequences of the separatist view? Its proponents 
emphasize two qualities: (1) the UNHCR’s autonomy from both the UN 
and its member states; and (2) the UNHCR may enter into legal obliga- 
tions separate from, and additional to, those it derives from the UN.? 

However, both qualities can easily be explained in the absence of a separate 
international legal personality. First, subsidiary organs may be all shades of 
(in)dependent.'° Second, a subsidiary organ may be competent, within the 
scope of its functions, to enter into agreements on behalf of its parent organiza- 
tion — that is by acting as an authorized agent." The separatist view thus fails to 
identify a single feature of the UNHCR that may only be explained by its 
possession of a separate international legal personality. Consequently, it must 
be presumed that the UNHCR lacks an international legal personality separate 
from that of the UN. The human rights obligations of the UN are thus also the 
UNHCR’s obligations, and UNHCR conduct is attributable to the UN. 

This chapter focuses on the accountability mechanisms associated with one 
particular UNHCR function, namely that of the administration of refugee 
camps. [his function was not originally entrusted to the UNHCR but sub- 
sequent expansions of its powers have enabled it to perform such operational 
activities on a large scale. This evolution of the UNHCR’s mandate is outlined 
in section 5.2. Then, in section 5.3, | demonstrate how power is exercised 
through refugee camp administration, identify the UNHCR’s role in refugee 
camp management and discuss the attribution of the conduct of NGO 
implementing partners subcontracted by the UNHCR. section 5.4 deals 


7 See e.g.: UN Secretariat, “The Practice of the United Nations, the Specialized Agencies and 
the International Atomic Energy Agency Concerning Their Status, Privileges and 
Immunities” (1985) UN Doc A/CN.4/L.383 and Add.1-3 para 1; UN Office of Legal Affairs, 
“Legal Opinion No. 43: Question of Juridical Personality and Legal Capacity in Relation to 
United Nations Agencies, Programmes and Funds” in UN Juridical Yearbook (1994) 478, 
479-480; Guy S Goodwin-Gill and Jane McAdam, The Refugee in International Law (3rd ed., 
OUP 2007) 430-431; Henry G Schermers and Niels M Blokker, International Institutional 
Law: Unity within Diversity (6th ed., Brill Nijhoff 2018) 1139. 

Janmyr (n 5) 237 et seq; Kinchin (n 6) 133-137. 

9 Janmyr (n 5) 230-234; Kinchin (n 6) 137. 

Chittharanjan Félix Amerasinghe, Principles of the Institutional Law of International 
Organizations (2nd ed., CUP 2005) 142. 

Schermers and Blokker (n 7) 1187; Zieck (n 5) 95. 
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with the UNHCR’s human rights obligations and reviews reported examples 
of human rights violations attributable to the UNHCR. 

The remainder of the chapter is devoted to an assessment of UNHCR’s 
accountability mechanisms. | begin with a brief overview of the existing 
UNHCR accountability mechanisms in section 5.5. As will be seen, there 
are in reality only three proper accountability mechanisms that are applicable 
to situations where individuals are the victim of UNHCR human rights 
violations. First, the UNHCR Inspector General’s Office (IGO), which is 
assessed in section 5.6. Second, the Office of Internal Oversight Services 
(OIOS), which is assessed in section 5.7. The third and final UNHCR 
accountability mechanism, domestic courts, is assessed in section 5.8. 
Finally, | conclude with an overall assessment of the UNHCR’s accountability 
mechanisms in section 5.9. 


5.2 THE EVOLUTION OF THE UNHCR’S MANDATE 


The UNHCR’s initial mandate was quite limited. It was not even intended to 
be a permanent agency. UN member states expected that UNHCR would 
complete its tasks within a couple of years and thus established it as 
a temporary office with a time-limited mandate expiring at the end of 1953. 
After having its mandate routinely extended for fifty years, the UNHCR was 
finally given permanent status in 2003."* 

The UNHCR’s initial mandate was limited ratione materiae to providing 
“international protection,”"? which was initially understood as stimulating and 
encouraging action by states to achieve more favorable treatment of refugees.'* 
The drafters of the UNHCR’s statute specifically aimed to create “a ‘non- 
operational’ agency, by which they meant that it should achieve its aims by 
enlisting others to carry out the actual operations.”’* Thus, the UNHCR Statute: 


envisages the provision of protection by ... “promoting” the conclusion of 
multilateral and bilateral agreements for the protection of refugees, “promot- 
ing” the admission of refugees, “assisting” the efforts of states and private 
actors to promote durable solutions, “facilitating” the coordination of the 
efforts of private organizations concerned with the welfare of refugees, etc."® 


* According to UN General Assembly resolution 58/153 (December 22, 2003) UN Doc A/RES/ 
58/153 para 9, UNHCR shall continue to exist “until the refugee problem is solved.” 

5 UNHCR Statute article 1. 

4 Louise W Holbom, Refugees, a Problem of Our Time: The Work of the United Nations High 

Commissioner for Refugees, 1951-1972, vol. 1 (Scarecrow Press 1975) 88. 

Ibid. (Underlining in the original has been replaced with italics.) 

Zieck (n 5) 26 (footnote omitted); UNHCR Statute article 8. 
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From these rather humble beginnings, the UNHCR’s mandate gradually 
expanded in the decades that followed.’? But this never resulted in 
a thorough revision of the UNHCR’s Statute. Instead, the expansion of the 
UNHCR’s powers came about in other ways, both formally and informally. 
A key contributor to this expansion was the UN General Assembly, which, 
through a range of ad hoc resolutions, has modified the UNHCR’s mandate.”® 
General Assembly resolutions have, for example, gradually expanded its 
mandate ratione persona, so that it today encompasses all refugees, returnees, 
stateless persons, and, to some extent, internally displaced." 

International treaties and agreements have also shaped the UNHCR’s 
mandate, the most prominent being the 1951 Refugee Convention and 
its 1967 protocol.*° ‘The UNHCR has also entered into numerous agree- 
ments with states, IOs, and NGOs.” These are often referred to as 
cooperation agreements or partnership agreements since they involve 
partnerships between the UNHCR and other actors in pursuit of com- 
mon goals.** 

A final and important contributor to the expansion of its powers has been 
the practice of the UNHCR itself. ‘The UNHCR Statute only foresaw the 
physical presence of UNHCR staff on the territory of states for liaison 
purposes.*? Over time, however, the UNHCR gradually became involved in 
the administration of refugee camps. This goes far beyond what was originally 
intended by the UNHCR Statute, and even beyond the powers subsequently 
conferred on the UNHCR. Thus, today, “[iJn spite of the lack of express 
authority, UNHCR exercises wide-ranging administrative and at times even 
judicial powers on a de facto basis in refugee camps.”** 


‘7 For detailed histories of the UNHCR’s first fifty years, see: UNHCR, The State of The World’s 

Refugees 2000: Fifty Years of Humanitarian Action (OUP 2000); Gil Loescher, The UNHCR 

and World Politics: A Perilous Path (OUP 2001). 

Subsequent General Assembly resolutions with policy directives to the UNHCR are foreseen 

in the UNHCR Statute itself, see article 3. See also Zieck (n 5) 38. 

"0 The current mandate is authoritatively summarized in UNHCR Division of International 

Protection, “Note on the Mandate of the High Commissioner for Refugees and His Office” 

(October 2013) <www.unhcr.org/526a22cb6.pdf> accessed October 10, 2019. 

Convention Relating to the Status of Refugees (adopted July 28, 1951, in force April 22, 1954) 

189 UNTS 137; Protocol relating to the Status of Refugees (adopted January 31, 1967, in 

force October 4, 1967) 606 UNTS 267. 

Zieck (n 5) 73-77. 

* Ibid. 70-73. 

*3 UNHCR Statute article 16; ibid. 32. 

“Guglielmo Verdirame, The UN and Human Rights: Who Guards the Guardians? (CUP 
2011) 271. 
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5:3 REFUGEE CAMP ADMINISTRATION AND THE UNHCR 


5.3.1 Refugee Camp Administration as Exercise of Power 


Although most people instinctively associate something with the term refugee 
camp, the concept lacks a uniform definition.” It is particularly the notion of 
camp that is hard to define. One attempt at a definition is found in a leading 
operational manual on camp management is as follows: 


The term camp is used ... to refer to a variety of camps or camp-like settings 
and temporary settlements including planned or self-settled camps, collective 
centres, reception and transit centres, and evacuation centres established for 
hosting displaced persons.*° 


Although this definition is vague and somewhat circular, it does illustrate that 
there are different forms of refugee camps. The present case study is con- 
cerned with the classical, stereotypical forms of encampment, where thou- 
sands refugees are confined to a small territory. Key examples of such camps 
are those of Dadaab and Kakuma camps in Kenya,” and similar large refugee 
camps in Uganda.** When the term refugee camp is used in the following, it 
thus refers to a relatively defined territory in which displaced persons reside 
and where three sets of actors — the host state, the UNHCR, and NGO 
implementing partners — exercise varying degrees of power.”? 

The decision to confine arriving refugees to camps is usually taken by the 
host state.*° In doing so, they typically claim that encampment is necessary to 
maintain security and stability, by sustaining a distinction between refugees 
and citizens.*' Refugee camps are often located in remote areas, where such 


*% Janmyr (n 5) 103. 

*6 International Organization for Migration, Norwegian Refugee Council and UNHCR, “Camp 
Management Toolkit” (June 2015) 9 <https://cccmcluster.org/sites/default/files/2018-10/CM 
T_2015_Portfolio_compressed.pdf&> accessed October 10, 2019. 

*7 According to UNHCR, “Kenya Fact Sheet” (August 2019) <www.unhcr.org/ke/wp-content/u 

ploads/sites/2/2019/o9/Kenya-Operation-Factsheet-August-2019.pdf& accessed October 10, 

2019, there are roughly 212,000 and 191,000 registered refugees in Dadaab and Kakuma, 

respectively. 

For example, over 200,000 registered refugees live in the Ugandan refugee camp of Adjumani, 

according to UNHCR, “Uganda — Refugee Statistics September 2019 — Adjumani” (October 2019) 

<https://dataz.unhcr.org/en/documents/download/71657> accessed October 10, 2019. 

This definition is borrowed from Janmyr (n 5) 119. 

Jennifer M Hyndman, “Geographies of Displacement: Gender, Culture and Power in 

UNHCR Refugee Camps, Kenya” (PhD thesis, University of British Columbia 1996) 246: 

“Camps are, arguably, part of a strategy to contain refugee ‘foreigners’ enforced by the Kenyan 

Government and administered by UNHCR and its implementing partners.” 

Janmyr (n 5) 110. 
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a distinction is easier to sustain.” Within the camp, the refugees are often at 
the mercy of the camp administrators. Although the laws of the host state 
should apply, given its territorial sovereignty, those laws may not have much 
significance in practice.*? Thus, refugee camps “are instituted and adminis- 
tered as spaces separate from the legal and social environment of the host 
state.”*+ As Janmyr puts it: 


Camps by definition ... blur the relationship between the norm and the 
exception. They are therefore frequently administered entirely separate from 
the activities of the host state and the marginalization of the host state’s law 
and law enforcement emerges as a key feature of this camp regime.” 


A refugee camp is in other words a place where the de facto exercise of power 
reigns supreme. Host governments generally prefer to “abdicate their respon- 
sibilities for formulating and implementing refugee policy” to humanitarian 
actors.>° Consequently, refugee camps become “spaces in which actors such 
as international and nongovernmental organizations often have state-like 


"37 Hyndman even characterizes 


administrative and governance functions. 
refugee camps as “sites of neo-colonial power relations where refugees are 
counted, their movements monitored and mapped, their daily routines dis- 
ciplined and routinized by the institutional machinery of refugee relief 


: +. 38 
agencies. 


5-3-2. The UNHCR’s Role in Refugee Camp Administration 


Current UNHCR policy is to “pursue alternatives to camps, whenever possi- 
ble, while ensuring that refugees are protected and assisted effectively and are 
able to achieve solutions.”*? Nevertheless, when refugee camps are estab- 
lished, the UNHCR often takes a prominent role in their management. ‘The 
powers exercised by the UNHCR vary but in “many, if not all, refugee camps, 
the local offices of UNHCR exercise at least some administrative functions.”*4° 


** Hyndman (n 30) 241. 

33 Verdirame (n 24) 232. 

34 Tbid. 270. 

35 Janmyr (n 5) 111. 

Guglielmo Verdirame and Barbara Harrell-Bond, Rights in Exile: Janus-Faced 
Humanitarianism (Berghahn Books 2005) 18-19. 

37 Janmyr (n 5) 111. 

Jennifer M Hyndman, “Refugee Self-Management and the Question of Governance,” Refuge, 
16 (1997), 16, 17. 

39 “UNHCR Policy on Alternatives to Camps” (July 22, 2014) UNHCR Doc HCP/2019/9 at 3. 
Verdirame (n 24) 270. 
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In states where there are protracted refugee situations, and camps are pre- 
valent, governments often leave the management of refugee camps to the 
UNHCR and humanitarian NGOs. In such cases they, “with UNHCR at the 
fore, execute direct power over individuals.”*' As pointed out by Verdirame 
and Harrell-Bond, this state of affairs poses a dilemma for the UNHCR: “The 
very organisation set up to monitor the extent to which refugees enjoyed their 
human rights had assumed de facto sovereignty over them.” 

The lack of legal instruments regulating the UNHCR’s role as camp 
administrator is striking. In stark contrast to the international administration 
of war-torn territories, there are no formal acts transferring governmental 
functions or territorial control over refugee camps to the UNHCR.** The so- 
called cooperation agreements, which the UNHCR enters into with all states 
where it establishes offices, do not confer any governmental powers upon the 
UNHCR Rather, the cooperation agreements are for the most part compar- 
able to traditional headquarters agreements. Thus, apart from an introductory 
provision on cooperation and consultation, and the right of the UNHCR to 
unimpeded access to refugees, the cooperation agreements deal with mun- 
dane issues such as the legal status, privileges, and immunities of the 
UNHCR, its staff, and offices.*° 

There is in other words no formal transfer of power from the host state to the 
UNHCR under international law. However, in some instances the domestic 
law of the host state may empower the UNHCR.*’ Verdirame mentions, as 
a typical example of the latter, “a ministerial decree [that] specifically desig- 
nates certain areas of the country for refugee settlement and identifies 
UNHCR as the organisation responsible for their management.”4* Despite 
the lack of de lege authority under international law, “UNHCR exercises wide- 
ranging administrative and at times even judicial powers on a de facto basis in 
refugee camps.”*? Indeed, the UNHCR is often the main authority exercising 


4 Janmyr (n 5) 112. 

* Verdirame and Harrell-Bond (n 36) 17. 

On international territorial administration generally, see: Carsten Stahn, The Law and 

Practice of International Territorial Administration: Versailles to Iraq and Beyond (CUP 

2008); Ralph Wilde, International Territorial Administration (OUP 2008). 

Verdirame (n 24) 231. 

4 Tbid. 270-271. 

4° “Model UNHCR Co-operation Agreement” (2009) UNHCR Doc MNW October 24, 2001; 
Janmyr (n 5) 265; Verdirame (n 24) 270-271. For an extensive study of these agreements, see 
Zieck (n 5). 

7 Verdirame (n 24) 124. 

* Ibid. 

49 Tbid. 271; Hyndman (n 30) 245-248; Ralph Wilde, “Quis Custodiet Ipsos Custodes: Why and 

How UNHCR Governance of ‘Development’ Refugee Camps Should Be Subject to 
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power and effective control over such camps.”° On the basis of extensive field 
studies, Verdirame has summarized the situation in the following terms: 


In some cases, governments administer camps in conjunction with UNHCR, 
but in most situations they play a marginal role, if any at all, in their 
administration. In addition, UNHCR often subcontracts non-governmental 
organisations, which share in the administration of camps for the most part in 
a position of subalternity to UNHCR.” 


It is not only the host state’s administrative apparatus that is marginalized in 
UNHCR-administered refugee camps. The host state’s laws and law enforce- 
ment apparatus are also de facto sidestepped: 


Neither the private nor the criminal laws of the state are normally applied. 
Instead, much of the administration of civil and criminal justice is handled 
informally either by the humanitarian agencies or by the “customary courts,” 
which apply the customs of particular communities as interpreted by those in 
power.” 


The UNHCR is thus widely perceived by refugees as a surrogate state — 
“complete with its own territory (refugee camps), citizens (refugees), public 
services (education, health care, water, sanitation, etc.) and even ideology 


(community participation, gender equality).”°? Control over the refugees is 


often achieved through means of social control, such as head-counts.** 


Moreover, the controllability of refugees is enhanced by their powerlessness 
and virtual complete dependence for survival on the food and other items 
distributed by the UNHCR through its implementing partners.*’ The totality 
of the powers exercised by the UNHCR in refugee camps is indeed compar- 
able to international territorial administration.>° 


International Human Rights Law,” Yale Human Rights @ Development Law Journal, 1 (1998), 
107, 108-110 and 121; Verdirame and Harrell-Bond (n 36) 17-19 and 31-44; Alice Farmer, 
“Refugee Responses, State-like Behavior, and Accountability for Human Rights Violations: 
A Case Study of Sexual Violence in Guinea’s Refugee Camps,” Yale Human Rights © 
Development Law Journal, 9 (2006), 44, 76-77; Amy Slaughter and Jeff Crisp, “A Surrogate 
State? The Role of UNHCR in Protracted Refugee Situations,” New Issues in Refugee 
Research: Research Paper No 168 (2009), 8 <www.unhcr.org/49$1cb432.pdf> accessed 
October 10, 2019. 

Verdirame and Harrell-Bond (n 36) 17-18. 

*  Verdirame (n 24) 232. 

* bid. 272-273. 

3 Slaughter and Crisp (n 49) 8. 

+ For an account of such head-counts, see Verdirame and Harrell-Bond (n 36) 139-141. 

> Verdirame (n 24) 276. 

5° Thid. 269; Janmyr (n 5) 268. 
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As a consequence of the lack of a formal transfer of power under interna- 
tional law, the host state may at any time step in and replace the UNHCR as 
camp manager. The de facto nature of the UNHCR’s role as administrator of 
refugee camps thus makes it at the same time both powerful and powerless. 
Or, seen from a different perspective: the UNHCR’s de facto powers are 
greatest when host states abdicate their responsibilities toward refugees. *” 


5-3-3 Implementing Partners and the Attribution 
of Conduct to the UNHCR 


The UNHCR does not run the refugee camps by itself. A vast array of NGO 
implementing partners are subcontracted by the UNHCR to handle the day-to- 
day management of the refugee camps.°* The implementing partners are in 
charge of, inter alia, food distribution, shelters, water and sanitation, health 
facilities, and education.*? Through such contractual arrangements the imple- 
menting partners become “an intricate part of the power structure of refugee 
camps.”°° The number of personnel employed by them to conduct their 
contracted tasks far outnumber those of the UNHCR. Implementing partners 
also perform their tasks directly for or in close proximity to the refugees resident 
in the camps. In contrast, the UNHCR itself is mainly in charge of “supervision 
and standard-setting for its implementing partners, policy coordination, and 
overall administration” of the camp.” 

The role of implementing partners is, in other words, crucial. It is therefore 
pertinent to ask whether the UNHCR (i.e., the UN) is responsible if an 
implementing partner causes human rights violations. ‘This hinges on whether 
and to what extent the conduct of implementing partners is attributable to the 
UNHCR. 

If the implementing partners can be considered agents of the UNHCR, 


62 


then their conduct must be attributed to it.°* The concept of agent was 


analyzed in Chapter 2, section 2.3.1. In particular, it should be recalled 


7 Verdirame and Harrell-Bond (n 36) 18-19. 

8 Wilde (n 49) 108; Mark Pallis, “The Operation of UNHCR’s Accountability Mechanisms,” 
New York University Journal of International Law and Politics, 37 (2005), 869, 884-885; 
Verdirame (n 24) 232; Janmyr (n 5) 310 et seq. 

OIOS Investigations Division, “Investigation into sexual exploitation of refugees by aid work- 
ers in West Africa” (2002) Annex to UN Doc A/57/465 paras 24-35. 

6° Maja Janmyr, “Attributing Wrongful Conduct of Implementing Partners to UNHCR,” 
Journal of International Humanitarian Legal Studies, 5 (2014), 42, 43; Verdirame (n 24) 272. 
Verdirame (n 24) 272. 

* DARIO article 6. 
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that the concept shall be construed liberally, as a person or entity “who 
is charged by the organization with carrying out, or helping to carry out, 
one of its functions, and thus through whom the organization acts.”°4 

In the present context, the decisive question is therefore whether “the 
implementing partner has been charged by the UNHCR with carrying out, 
or helping to carry out, one of UNHCR’s functions.”©> As argued by Maja 
Janmyr, “this is precisely what UNHCR’s implementing partners do.”°° They 
enter into contracts with the UNHCR that, although referred to as partner- 
ships, essentially establish an “unequal, contractor and service-provider 
relationship.”°” Implementing partners are paid by, and thus financially 
dependent on, the UNHCR.® And what they are paid to do is to perform 
services and provide goods in the implementation of the UNHCR’s opera- 
tional functions. They are, in other words, not providing goods or services for, 
but on behalf of the UNHCR. In carrying out the functions subcontracted to 
them, implementing partners are obliged to follow detailed UNHCR policies, 
principles, standards, and guidelines.°? Moreover, the very fact that UNHCR 
terms these NGOs “implementing partners” further suggests that they are 
implementing UNHCR functions.”° 

Implementing partners must accordingly be regarded as agents of the 
UNHCR, at least when they are subcontracted to perform UNHCR functions. 
It follows that the conduct of implementing partners in the performance of their 
subcontracted functions is attributable to the UNHCR. It is not necessary to 
demonstrate that the UNHCR had effective control over each and every act or 
omission of an implementing partner. Rather, attribution of conduct on this 
basis “encompasses all conduct of the agent in official capacity ..., even if this 
conduct happens to be in excess of authority or contravention of instructions.”” 


IC), Reparation for injuries suffered in the service of the United Nations (Advisory Opinion) 
[1949] ICJ Rep 174, 177. 

°4 DARIO article 2(d). 

Janmyr (n 60) 64 and passim. 

Ibid. 63. See also Verdirame (n 24) 101. 

7 Motoyo Kamiya, “A Study of Formal Relationships between Civil Society and Multilateral 
Bodies: Accreditation and Other Consultative Modalities” (Building Bridges III: Engaging 
Civil Society from Muslim States and Communities with the Multilateral Sphere, Dhaka, 
October 27, 2007) 5, as cited in Janmyr (n 60) 63. 

Verdirame (n 24) 272 (footnotes omitted). 

See e.g. UNHCR, “Standard Format Bipartite Project Partnership Agreement” (April 2014), 
particularly at 9-15 <www.icvanetwork.org/system/filles/versions/2%20-%20F inal %20PPA. pd&> 
accessed October 10, 2019. 

7° Janmyr (n 60) 65. 

7 Thid. 
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5-4 THE NEED FOR ACCOUNTABILITY 


This section outlines the need for accountability — that is the potential for 
UNHCR human rights violations in connection with refugee camp adminis- 
tration. | first establish the human rights obligations of the UNHCR (section 
5.4.1), before illustrating the potential for human rights violations by drawing 
on concrete examples from earlier field studies (section 5.4.2). 


5.4.1 The Human Rights Obligations of the UNHCR 


Since it lacks an independent legal personality under international law, the 
UNHCR’s human rights obligations are those of its parent organization — the 
UN. There are no clear-cut provisions in the UN Charter that set out human 
rights obligations, nor is the UN party to any human rights treaties.”* 

Scholars have nevertheless put forward different UN- and UNHCR-specific 
arguments for the applicability of international human rights law. One argu- 
ment suggests that the mere fact that the UN, through UNHCR, exercises 
state-like functions in refugee camps entails a subrogation of the host state’s 
human rights obligations. An alternative approach is to construe UN human 
rights obligations on the basis of the admittedly vague provisions in the UN 
Charter on promoting, encouraging universal respect for, and observance of 
human rights, as well as provisions of internal UN law.” 

The central claim of the subrogation approach is that when the host state de 
facto delegates its refugee protection obligations to the UNHCR, that state also 
delegates its international legal obligations and responsibility under human 
rights treaties.” ‘This delegation of responsibility does not completely absolve 
the host state of its obligations, however; the UNHCR’s responsibility “coexists 
with that of the host state.””° This argument was first proposed in 1998 by 
Ralph Wilde, although without much support in legal sources.”° Pallis has 
later likened Wilde’s approach with that of the Waite and Kennedy jurispru- 
dence of the European Court of Human Rights (E-CtHR).”” The mantra of the 
ECtHR in Waite and Kennedy, and subsequent case law, is that it would be 
incompatible with the purpose and object of the European Convention on 


7  Pallis (n 58) 872. At present it does not even seem to be possible for the UN to accede to any 
human rights treaties since they are open only to states and, sometimes, “regional integration 
organizations,” see e.g. CRPD articles 42~44). 

7% UN Charter articles 1(3), 55, and 62(2). 

7+ As eloquently summarized by Janmyr (n 5) 257. 

7 Wilde (n 49) 121. 

Ibid. 119 et seq. 

77  Pallis (n 58) 873 (footnote 10). 
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Human Rights (ECHR) if states, by conferring powers on [Os, “were thereby 
absolved from their responsibility under the Convention in relation to [that] 
field of activity.””* However, the Waite and Kennedy jurisprudence is con- 
cerned with the responsibility of the host state, not the IO. This is the complete 
inverse of the subrogation approach. It is therefore doubtful whether one can 
infer anything from the ECtHR’s Waite and Kennedy jurisprudence in support 
of the subrogation approach. 

In addition to lacking support in practice and jurisprudence, Wilde’s sub- 
rogation argument has failed to find support among legal scholars. Janmyr 
criticizes it for underplaying the importance of the simple fact that the 
UNHCR is not party to the host state’s human rights treaties, and concludes 
that Wilde’s argument is not tenable under current international law.”? Kinchin 
has also explicitly opposed Wilde’s view, although on partly flawed grounds.*° 
Furthermore, Verdirame’s extensive survey of possible bases for UN human 
rights obligations does not even mention the possibility of subrogation.®' Given 
the complete lack of support for the subrogation argument, both in legal sources 
and theory, it cannot be regarded as forming part of the lex lata. 

The second UN-specific approach seeks to identify human rights obligations 
within the UN legal order. One variant of this approach seeks to derive such rights 
by way of interpretation from vague provisions in the UN Charter and/or 
secondary law. The purposes of the UN, reflected in article 1 of the Charter, 
include “promoting the respect of human rights and for fundamental freedoms.” 
This admittedly vague language was intentional, so that the UN’s conduct would 
be guided in a flexible manner.*3 Nevertheless, it remains the case that “human 


78 Waite and Kennedy v. Germany [GC] no 26083/94 (1999) para 67; Beer and Regan v. Germany 


[GC] no 28934/95 (1999) para 57. This has since been repeated consistently in ECtHR 
jurisprudence, see e.g.: Bosphorus Airways v. Ireland [GC] no 45036/98 (2005) para 154; 
Stichting Mothers of Srebrenica and Others v. Netherlands (dec.) no 65542/12 (2013) para 139 
(d); Andreasen v. UK and 26 other member States of the European Union (dec.) no 28827/11 
(2015) para 62. 

Janmyr (n 5) 257. 

One of the reasons given by Kinchin is that “a State cannot contract out its legal obligations,” 
see Niamh Kinchin, ““The Implied Human Rights Obligations of UNHCR,” International 
Journal of Refugee Law, 28 (2016), 251, 265-266. However, Wilde explicitly recognizes that the 
UNHCR’s responsibility “coexists with that of the host state,” Wilde (n 49) 121. 

Verdirame (n 24) ch 2. 

This variant was defined and given shape in particular in Frédéric Mégret and 
Florian Hoffmann, “The UN as a Human Rights Violator? Some Reflections on the United 
Nations Changing Human Rights Responsibilities,” Human Rights Quarterly, 25 (2003), 314, 
316-320. On secondary UN law as a source of human rights obligations, see Verdirame (n 24) 
82-86. 

Riidiger Wolfrum, “Purposes and Principles, Article 1” in Bruno Simma et al. (eds.), The 
Charter of the United Nations: A Commentary, vol. 1 (3rd ed., OUP 2012) 108. 
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rights references pervade the whole of the UN Charter.”** Article 55 of the UN 
Charter specifically obliges the organization to promote “universal respect for, 
and observance of, human rights and fundamental freedoms for all.”*5 The same 
is true of secondary UN law. For example, all UN staff members are required to 
86 The ICJ has moreover stated that “a denial of funda- 
mental human rights is a flagrant violation of the purposes and principles of the 


respect human rights. 


Charter” — albeit in the context of state obligations.*” 

Another variant seeks to develop UN human rights obligations in the form of 
“implied obligations.”** The reverse notion — implied powers — is a well-known 
feature of international organization law.°? But Verdirame submits that “the 
term ‘implied powers’ is something of a misnomer” because what the doctrine 
really entails is asking “whether constituent instruments of international orga- 


2790 


nisations can accommodate implied terms.”?° ‘Then powers are derived from 


such implied terms.” There is, in other words, “no reason in principle why only 
terms that confer powers on the organisations should be susceptible to 
implication.””* Indeed, in the perhaps most important case on implied powers, 
Reparation for Injuries, the ICJ hints at the possibility of implied obligations: 


the rights and duties of an entity such as the [UN] must depend upon its 


purposes and functions as specified or implied in its constituent documents 


and developed in practice.%* 


Yet, as a matter of lex lata, it remains uncertain whether obligations can be implied 
in this manner. There is no clear support for the notion in judicial decisions,”* nor 
in practice. Scholarly support also appears lacking.” 


84 Janmyr (n 5) 237. 

85 Tbid. 237-238; Riidiger Wolfrum and Edel Riedel, “Article 55 (c)” in Bruno Simma et al. 
(eds.), The Charter of the United Nations: A Commentary, vol. 2 (3rd ed., OUP 2012) 1570. 

8° Andrew Clapham, Human Rights Obligations of Non-State Actors (OUP 2006) 127; “Staff Rules 

and Staff Regulations of the United Nations” (January 1, 2018) UN Doc ST/SGB/2018/ 

Regulation 1.2(a). 

IC), Legal Consequences for States of the Continued Presence of South Africa in Namibia 

(South West Africa) (Advisory Opinion) [1971] ICJ Rep 16 para 131. 

Verdirame (n 24) 75 et seq. 

See the discussion of the doctrine of implied powers in Chapter 3, section 3.3.1.1. 

Verdirame (n 24) 81. 

% Ibid. 79. 

* Thid. 81. 

°3 CJ, Reparation for injuries suffered in the service of the United Nations (Advisory Opinion) 
[1949] ICJ Rep 174 at 180 (emphasis added). 

°+  Tfanything, the judgment of the CJEU in Opinion 2/94 Accession by the Community to the ECHR 
[1996] suggests that IOs do not have implied powers nor obligations in the field of human rights. 

%  Verdirame (n 24) 81, noting that the fixation on implied powers in the existing debate “does 
not ... seem to take us very far on the front of implied obligations.” 
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One could potentially also combine the two variants, for example by 
arguing that if the UN is to achieve its goal of “promoting universal respect 
for, and observance of, human rights,” as laid down in article 55 of the Charter, 
the UN must by implication have human rights obligations of its own. 
Otherwise, states would, in theory, be able to circumvent supposedly universal 
human rights obligations by transferring power to the UN. 

A third UN-specific approach is put forward by Kinchin, who states that the 
UNHCR’s power to administer refugee camps “cannot be separated from an 
obligation to respect, protect, and fulfil the human rights of the individuals 
and groups residing within refugee camps.”9° Human rights obligations are 
thus implied as a necessary corollary to the UNHCR’s power to administer 
camps. But this is not fully convincing either. Kinchin’s argument presupposes 
an intrinsic link between power and rights but she does not fully explain the 
legal validity of this link.9” A possible line of reasoning might be that the very 
notion of protection — which underpins international refugee law — implies by 
necessity that any entity wielding power over refugees must do so in compli- 
ance with protection obligations (which include fundamental human 
rights).°° Yet, such an argument appears to lack support in positive law. 

What these UN-specific approaches have in common is thus the lack of frm 
legal support. And, even if one of the UN-specific approaches were to have 
merit, the scope of the organization’s human rights obligations is uncertain. 
Which rights are included? What is their content? Under which conditions 
and to what extent may they be subject to restrictions? The answers to such 
questions — and even the methods for answering them — remain elusive. 

Since there is little support for UN-specific human rights obligations, it 
therefore appears necessary to fall back to the lowest common denominator, 
namely general international law. ‘The UN — and thus the UNHCR ~ is bound 
by general international law as a consequence of its international legal 
personality.°° At the very least, therefore, the most fundamental human rights 
form part of the UN’s human rights obligations. These include for example the 
right to life, the prohibition of torture, cruel, inhuman and degrading treat- 
ment, and the prohibition against slavery and forced labor. Most of the 
examples in the section 5.4.2 therefore concern violations of those rights. 
Beyond those core human rights, the UN’s obligations remain uncertain. 


9° Kinchin (n 80) 268. 

97 From Kinchin’s reasoning, particularly in ibid. 266-268, it is not even clear that she sees the 
need for such a link. 

On international protection of refugees generally, see: Goodwin-Gill and McAdam (n 7) 
446-458. 

°° See Chapter 2 sections 2.4.3-2.4.5. 
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This in itself arguably constitutes an accountability gap, albeit on the level of 
substantive law. 


5.4.2 Human Rights Violations in UNHCR-Administered 
Refugee Camps 


Many of the examples of human rights violations present in this section were 
perpetrated by implementing partners, whose conduct is attributable to the 
UNHCR as agents of the organization. But, in a couple of the examples 
presented in this section, UNHCR staff members were themselves the direct 
perpetrators. 

In addition to the particular examples of human rights violations described 
below, one may also question whether refugee encampment in itself is com- 
patible with human rights law. Verdirame argues that refugee camps are 
inherently incompatible with the freedom of movement.’ Although the 
right to freedom of movement may admittedly be limited in certain situations, 
the encampment of refugees for years — sometimes even decades — is difficult 
to justify.’°' For present purposes, however, it is not necessary to examine this 
overarching issue in detail. I shall instead focus on some more specific 
examples of human rights violations that typically occur in refugee camps. 

Sexual exploitation and abuse is a recurring problem in refugee camps and 
may constitute inhuman and degrading treatment.’ The majority of the 
investigations opened by the UNHCR’s Inspector General’s Office in 2015 
concerned allegations of such abuse (fifteen investigations).'°? The absolute 
number of investigations into sexual abuse and exploitation has gone up since 
then, to about twenty cases per year.'°t An even sharper rise may be on the 
horizon, as the number of complaints of such misconduct has skyrocketed 
from 50 in 2016/2017 to 189 in 2018/2019." 

Other sources also indicate that sexual exploitation and abuse is a major 
concern. A series of studies commissioned by the NGO Save the Children and 


Verdirame (n 24) 232 and 281-282. See also Verdirame and Harrell-Bond (n 36) 179-182. 
Verdirame (n 24) 281-282. 

See e.g. Verdirame and Harrell-Bond (n 36) 142-151. 

Investigation Service, UNHCR Inspector General’s Office, “Annual Report 2015” (March 31, 
2016) 3 <www.unhcr.org/576133d24.pdf> accessed October 10, 2019. 

"+ UNHCR High Commissioner, “Report on Activities of the Inspector General’s Office” 
(July 24, 2019) UN Doc A/AC.96/1193 paras 26-27. 

Compare UNHCR High Commissioner, “Report on Activities of the Inspector General’s 
Office” (July 23, 2018) UN Doc A/AC.96/1182 para 27 with UNHCR High Commissioner, 
“Report on Activities of the Inspector General’s Office” (July 24, 2019) UN Doc A/AC.96/1193 
paras 26-27. 
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the UNHCR provide a disturbing insight into the systemic nature of such 
sexual abuse.'°° They reveal a pattern of widespread sexual exploitation of 
women and children throughout refugee camps in West Africa. Most of the 
allegations concerned the voluntary exchange of sex for goods or services, and 
involved girls as young as eight years of age.'°” The exact list of perpetrators 
and their affiliations is unavailable to the public, but press reports suggest that 
the perpetrators were staff of many of the largest and most reputable humani- 
tarian NGOs, including Save the Children itself, as well as UNHCR staff 
members.’ 

An example of inhuman and degrading treatment of a different kind was 
reported by Mark Walkup. During his field studies he observed a UNHCR 
staff member beating refugees that had not complied with an order to sit while 
waiting in line for distribution of materials to construct shelters: 


When they did not comply with directives to sit, [the UNHCR staff member] 
seized a small tree branch and began beating the women. His beating 
continued throughout his time there, which he told me was for “monitoring 
purposes.” Also during this time, he approached a small group of refugees 
gathered between the refugee women and the distribution center and 
grabbed a teenage boy by the neck and roughly slung him to the ground 
with an audible thud. His threats with the stick persuaded them to disperse. 
When he approached me later with stick in hand, he said matter-of-factly, 
“Beating refugees with sticks is not in UNHCR policy, but sometimes we 
have to do it.”"°9 


6 UNHCR and Save the Children UK, “Note for Implementing and Operational Partners on 
Sexual Violence & Exploitation: The Experience of Refugee Children in Guinea, Liberia and 
Sierra Leone” (February 2002) <www.savethechildren.org.uk/content/dam/global/reports/heal 
th-and-nutrition/sexual_violence_and_exploitation_1.pd> accessed October 10, 2019; Save the 
Children UK, “From Camp to Community: Liberia Study on Exploitation of Children” 
(May 8, 2006) <www.essex.ac.uk/armedcon/story_id/o00381.pdf accessed October 10, 2019; 
Save the Children UK, “No One to Turn To: The Under-Reporting of Child Sexual 
Exploitation and Abuse by Aid Workers and Peacekeepers” (May 27, 2008) <www 
refworld.org/pdfid/483c2a822.pdf> accessed October 10, 2019. See also OIOS Investigations 
Division, “Investigation into sexual exploitation of refugees by aid workers in West Africa” 
(2002) Annex to UN Doc A/57/465. 

Jan Rachel Reyes, “Deliver Us from Our Protectors: Accountability for Violations 
Committed by Humanitarian Aid Staff Against Refugee Women and Children,” University 
of San Francisco Law Review, 44 (2009), 211, 214, with further references to the reports. 

8 Thid. 215-216; “U.N. Finally Forced to Probe Its Pedophilia Scandal” United Press 
International/Newsmax (May 6, 2002) <www.newsmax.com/Pre-2008/U-NFinally-Forced 
-Probe/2002/05/06/id/666968/> accessed October 10, 2019. 

Mark Walkup, “Policy and Behavior in Humanitarian Organizations: The Institutional 
Origins of Operational Dysfunction” (PhD thesis, University of Florida 1997) 83-84. 


109 


https://doi.org/10.1017/9781108862608.005 Published online by Cambridge University Press 


190 Human Rights Accountability Mechanisms 


Through their extensive field studies in refugee camps in Kenya and Uganda, 
Verdirame and Harrell-Bond have also documented many human rights 
violations."° I will only present a couple of the most obvious and serious in 
the following. One example that fits both criteria is the use of collective 
punishment in Kakuma and Dadaab refugee camps. On three occasions 
Verdirame and Harrell-Bond observed such collective punishment, in 
response to refugee protest against head-counts and a new method of distribut- 
ing food that had led to the destruction of some enclosures built for that 
purpose.” On all three occasions, food distribution was punitively sus- 


112 


pended — in Kakuma for a period of twenty-one days."* In one of the 
Kakuma incidents the UNHCR also sent a memorandum to refugee leaders 
explaining that the salaries of all refugees working for the UNHCR and NGOs 


would be suspended."? Their resumption would depend: 


on the co-operation on the part of refugees during the re-construction of the 
destroyed facilities, recovering all the looted properties and providing the 
names of the culprits responsible for the damages. This will be evaluated by 
my office and our implementing partners shortly after this reconstruction 
starts ... anyone whose performance proves to be unsatisfactory will be 
dismissed without prior warning.'* 


Collective punishments of this kind are, in the words of Verdirame and 
Harrell-Bond: 


paradigmatic examples of the violation of the right to a fair trial. Indeed, it is 
generally considered so abhorrent a practice that it is prohibited even in time 
of war (Geneva Convention (IV) art. 33). ... There can be no legal justifica- 
tion for the imposition of collective punishment on some 40,000 persons, half 
of whom were probably minors, by a UN agency and in time of peace." 


In the wake of one of the instances of collective punishment in Kakuma, an 
Ethiopian refugee started a human rights education program."° For doing so, 
he was seen as a troublemaker by the UNHCR and forcibly relocated to 
Dadaab."” ‘The UNHCR justified its relocation decision — which seems to 


Verdirame and Harrell-Bond (n 36) 120-270; Verdirame (n 24) 281-295. 
Verdirame and Harrell-Bond (n 36) 193; Verdirame (n 24) 285. 
Verdirame and Harrell-Bond (n 36) 193; Verdirame (n 24) 285. 
Verdirame (n 24) 285. 
“+ UNHCR Sub-Office in Kakuma, “Memorandum from the Officer In-Charge to Refugees 
Working for NGOs in Kakuma” (April 4, 1996) as quoted in ibid. 

Verdirame and Harrell-Bond (n 36) 194. 

%6  Tbid. 200; Verdirame (n 24) 286. 

Verdirame and Harrell-Bond (n 36) 200; Verdirame (n 24) 286. 
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fly in the face of the freedom of expression and the right to a fair trial — as 
follows: 


UNHCR has taken the decision to transfer you to the Dadaab area. UNHCR 
has noted your unwillingness to be transferred ... but regrets to inform you 
that there are no viable options at the moment. Once in Dadaab, you will be 
expected to refrain from any conduct likely to disrupt public order in the 
camp, including the organisation of such lectures as you conducted in 
Kakuma Refugee Camp. It is the view of UNHCR that the series of human 
rights lecture was a direct cause for the wave of tension and disruption of public 
order in the camp [sic]."° 


A final example arose out of a financial crisis at the UNHCR in the late 1990s, 
which led to the suspension of many important activities in Dadaab refugee 
camp. In April 1998, one implementing partner (CARE) envisaged that 
refugees would have to do sanitary, logistics, and community development 
work without pay."? CARE was even considering “using sanctions to force 
reluctant conscripts to work, but maintained that it preferred ‘persuasion.””"”° 
That policy arguably constituted a violation of the right of freedom from 


slavery and forced labor. 


5.5 AN OVERVIEW OF UNHCR ACCOUNTABILITY 
MECHANISMS 


Being a subsidiary body of the UN, the UNHCR is subject to any account- 
ability mechanisms that apply to the UN as a whole, as well as any UNHCR- 
specific accountability mechanisms. Both at the UNHCR and UN 
(Secretariat) level there is much accountability talk, meaning that account- 
ability is used as a “synonym for many loosely defined political desiderata, 
such as transparency, equity, democracy, efficiency, responsiveness, responsi- 
bility, and integrity.”"" At a glance one may thus be led to believe that there is 
a well-developed web of accountability mechanisms available to individuals 
who are victims of human rights violations. But that is not the case. 


"5 Letter from the Senior Protection Officer James Lynch, to Assefa Teferi Woldekidan (July 19, 


1994) UNHCR ref KEN/NRB/PT/94/IC/o794, as quoted in Verdirame (n 24) 286 (emphasis 
added). 

"9 Verdirame and Harrell-Bond (n 36) 152. 

"0 Ibid. 

Thomas Schillemans and Mark Bovens, “The Challenge of Multiple Accountability: Does 
Redundancy Lead to Overload?” in Melvin J Dubnick and H George Frederickson (eds.), 
Accountable Governance: Problems and Promises (ME. Sharpe 2011) 4. 
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There are hardly any UN or UNHCR accountability mechanisms capable 
of holding the organization to account for human rights violations.’** Only two 
of the types of IO accountability mechanisms identified in Chapter 3, section 
3.2 exist, namely internal oversight mechanisms and domestic courts. 

There are two internal oversight mechanisms: one at the UN (Secretariat) 
level, the Office of Internal Oversight Services;'*? and one at the UNHCR 
level, the Inspector General’s Office. As alluded to in Chapter 3, section 3.2.2, 
internal oversight mechanisms have certain inherent weaknesses as account- 
ability mechanisms due to their lack of jurisdiction ratione personae over the 
organization as such. These weaknesses will be clearly demonstrated in the 
following, where I turn to assessing the two internal oversight mechanisms. 
I first assess the UNHCR’s Inspector General’s Office in section 5.6 and then 
turn to the UN Office of Internal Oversight Services, and its role asa UNHCR 
accountability mechanism in section 5.7. 

Domestic courts constitute a second type of accountability mechanism 
applicable to the UNHCR — at least in principle. ‘They will be assessed in 
section 5.8, where the absolute jurisdictional immunity enjoyed by the UN 
(and thus UNHCR) is center stage. 

The UN and UNHCR’s other internal procedures, offices, services, and so 
forth fail to live up to the minimum requirements of what constitutes an 
accountability mechanism, as laid down in Chapter 3, section 3.1. That is 
because they manifestly lack competence ratione personae in relation to 
human rights violations, as well as the competence to receive complaints 
from third party individuals. The UNHCR Ethics Office is responsible for 
standard-setting and staff training in the field of ethics and is not authorized to 
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As the recent scandal surrounding the introduction of cholera to Haiti by UN peacekeepers 
grimly illustrates: Jonathan M Katz, “U.N. Admits Role in Cholera Epidemic in Haiti” The 
New York Times (August 17, 2016) <www.nytimes.com/2016/08/18/world/americas/united- 
nations-haiti-cholera.html> accessed October 10, 2019; Mara Pillinger, lan Hurd, and 
Michael N Barnett, “How to Get Away with Cholera: The UN, Haiti, and International 
Law,” Perspectives on Politics, 14 (2016), 70; Kristen E Boon, “The United Nations as Good 
Samaritan: Immunity and Responsibility,” Chicago Journal of International Law, 16 (2016), 
341, 358-362; Devika Hovell, “Due Process in the United Nations,” The American Journal of 
International Law, 110 (2016), 1, 30-47; Katarina Lundahl, “The United Nations and the 
Remedy Gap: The Haiti Cholera Dispute,” Die Friedens-Warte, 88 (2013), 77; Transnational 
Development Clinic, Global Health Justice Partnership and Association Haitienne de Droit 
de L’Environnment, “Peacekeeping without Accountability: The United Nation’s 
Responsibility for the Haitian Cholera Outbreak” (2013) <www.ijdh.org/wp-content/upload 
s/2013/08/Final-Report.pdf> accessed October 10, 2019. 

There are also two other UN/UNHCR internal oversight bodies that fail to qualify as 
accountability mechanisms because they do not conduct investigations (see Chapter 3, 
section 3.2.2). These are the UN-wide Joint Inspection Unit and the UNHCR’s Policy 
Development and Evaluation Service. 


b 
wa 
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deal with any form of complaints from individuals. The so-called UNHCR 
Ombudsman’s Office and the Office of the UN Ombudsman and Mediation 
Services are not in fact ombudspersons, as defined in Chapter 3, section 3.2.3. 
Rather, their work consists of offering impartial and confidential assistance to 
UN staff members, and mediating in employment disputes.’ 


5.6 THE UNHCR INSPECTOR GENERAL’S OFFICE 


5.6.1 Introduction 


The Inspector General’s Office (IGO) was established in 1994 by the UNHCR 
High Commissioner.'*? The IGO has three main tasks: “to conduct inspec- 
tions of field offices and Headquarters units; to undertake investigations of 
possible misconduct by UNHCR personnel, as well as to conduct ad hoc 
inquiries into incidents of violent attacks on UNHCR personnel and 
operations.”"*° The IGO is headed by an Inspector General, and its staff is 
organized into an Investigation Service and an Inspection Service.” For 
present purposes it is only investigations into instances of staff misconduct 
and thus the Investigation Service that are of interest."*° The Head of the 
Investigation Service has key decision-making powers. He or she decides 
whether the opening of an investigation is warranted and approves Closure 
and Investigation Reports.'*? 

The basic procedural rules applicable to IGO misconduct investigations are 
laid down in the IGO’s mandate document, which is a legally binding 
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decision of the High Commissioner.'*° Further details are found in the 


“4 “UNHCR Global Appeal 2015 Update: Headquarters (Operational Support and 
Management)” at 3 <www.unhcr.org/5461e60fo.pdf> accessed October 10, 2019; Web pages 
of the UN Ombudsman and Mediation Services <www.un.org/en/ombudsman/> accessed 
October 10, 2019. 

"5 Executive Committee of the High Commissioner’s Programme, “Report on UNHCR’s 

Inspection and Investigation Activities” (May 30, 2002) UNHCR Doc EC/s2/SC/CRP.12 

para 1. 

UNHCR, “The role, functions and modus operandi of the Inspector General’s Office” 

(February 7, 2010) UNHCR Doc IOM/oog/2012 — FOM/o10/2012 para 2. 

7 Atthe time of writing the IGO is currently in the process of being reorganized, a process that is 

expected to be completed by the end of 2019. See “Report of the Independent Audit and 

Oversight Committee, 2018/2019” (September 2, 2019) UN Doc EC/70/SC/CRP.18 para 20. 

See Chapter 3, section 3.2.2. 

"9 UNHCR Inspector General’s Office, “Operational Guidelines on Conducting Investigations 
and Preparing Investigation Reports” (June 28, 2016) UNHCR Doc UNHCR/OG/2016/4 
paras 4.5.3, 4.15.9, 4-15.12, and 4.15.19. 

8° UNHCR, “The role, functions and modus operandi of the Inspector General’s Office” 
(February 7, 2010) UNHCR Doc IOM/oog/2012 — FOM/o10/2012, notably paras 19-35. 
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Operational Guidelines on Conducting Investigations and Preparing 
Investigation Reports, which are adopted by the Inspector General.'® The 
legal status of these Operational Guidelines is not immediately obvious. 
Before proceeding to the assessment of IGO investigations it is therefore 
necessary to clarify their legal status. 

The Operational Guidelines are phrased as binding rules. Their entry into 
force and relationship with former guidelines and other provisions of second- 
ary UN/UNHCR law are set out in paragraphs 1.1 and 2.2. Compliance with 
the Operational Guidelines is expected, according to paragraph 2.5. It is also 
explicitly stated that the Operational Guidelines “applly] to all UNHCR staff 
members and [those] having a contractual link with UNHCR” — albeit with 
the caveat that the guidelines “explains their roles, rights and obligations as 
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well as the investigation process.” Throughout the document the guidelines 
are phrased using obligatory language, with detailed procedural rules for 
receiving, handling, and concluding investigations. There is, admittedly, 
a clause allowing for “procedural flexibility ... in specific cases to ensure 
[that] an investigation is effectively conducted.”'** But a savings clause that 
allows investigators to deviate from some procedural rules in specific (and 
arguably exceptional) cases does not deprive the guidelines of their seemingly 
obligatory nature. 

In sum, the nature and wording of the guidelines suggests that they are 
intended to have binding force. But from where could they derive such 
binding force? 

To the extent that the Operational Guidelines are directives to IGO staff, 
binding force could flow from the Inspector General’s right to direct and 
instruct subordinate staff members.'** Most of the provisions of the 
Operational Guidelines are indeed formulated as directives to [GO staff, 
and thus at least constitute binding administrative instructions. Even the 
paragraphs under the heading “Due process rights” are phrased as obligations 
for IGO staff rather than as rights for those being investigated.'*° 


UNHCR Inspector General’s Office, “Operational Guidelines on Conducting Investigations 
and Preparing Investigation Reports” (June 28, 2016) UNHCR Doc UNHCR/OG/2016/4. 

82 Tbid. para 2.1 (emphasis added). 

Ibid. para 2.3. 

54+ “Staff Rules and Staff Regulations of the United Nations” (January 1, 2018) UN Doc ST/SGB/ 
2018/1 Rule 1.2(a). That the instructions are styled as “guidelines” does not deprive them of 
legal value, see Chapter 1, section 1.3.2. 

UNHCR Inspector General’s Office, “Operational Guidelines on Conducting Investigations 
and Preparing Investigation Reports” (June 28, 2016) UNHCR Doc UNHCR/OG/2016/4 
paras 4.7.1-4.7.17. 
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However, there are some provisions of the Operational Guidelines that 
seem, prima facie, to be directives to all UNHCR personnel. The provisions 
on cooperation and noninterference with IGO investigations are formulated 
in obligatory language and are explicitly intended to apply to UNHCR staff 
members generally.° Yet when held up against the general and legally 
binding provisions of the UN Staff Regulations and Rules and the [GO’s 
mandate,'*”? the section on cooperation and noninterference in the 
Operational Guidelines appears to be no more than a mere restatement of 
the law. Moreover, there is nothing to indicate that the Inspector General has 
been delegated the power to impose obligations upon UNHCR personnel 
generally. 

The conclusion thus has to be that the Operational Guidelines are only 
binding on IGO staff, based on the Inspector General’s power of adminis- 
trative instruction. The provisions of the Operational Guidelines that concern 
the rights and obligations of other UNHCR staff are mere restatements with- 
out independent legal significance. 


5.6.2 Access 


The IGO can only serve as a human rights accountability mechanism if 
individuals have access to it. Everyone may submit a complaint to the IGO, 
and it is obliged to receive and assess all complaints.’3° Following this initial 
assessment, an investigation may be launched into misconduct that falls 
within the IGO’s jurisdiction."79 The jurisdiction of the [GO ratione loci is 
as wide as it gets; there is simply no spatial limitation on investigations. When 
it comes to the other aspects of jurisdiction, however, the situation is more 
complex. 


Ibid. paras 4.8.1-4.8.4. 

37 “Staff Rules and Staff Regulations of the United Nations” (January 1, 2018) UN Doc ST/SGB/ 
2018/1 Regulation 1.2(i) and 1.2(r), and Rules 1.2(a), 1.2(c) and 1.2(g); UNHCR, “The role, 
functions and modus operandi of the Inspector General’s Office” ( February 7, 2010) UNHCR 
Doc IOM/co9/2012 — FOM/o10/2012 paras 3 and 7. The latter is binding on all UNHCR staff 
due to being promulgated by the High Commissioner, who has the power to enact internal 
tules. 

3° UNHCR, “The role, functions and modus operandi of the Inspector General’s Office” 
(February 7, 2010) UNHCR Doc IOM/cog/2012 — FOM/oio/2012 paras 19-20 and 31; 
UNHCR Inspector General’s Office, “Operational Guidelines on Conducting 
Investigations and Preparing Investigation Reports” (June 28, 2016) UNHCR Doc 
UNHCR/OG/2016/4 paras 4.5.2-4.5.6. 

89 UNHCR, “The role, functions and modus operandi of the Inspector General’s Office” 

(February 7, 2010) UNHCR Doc IOM/oo9/2012 — FOM/o10/2012 paras 20 and 31. 
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The IGO’s jurisdiction ratione personae is limited to individual UNHCR 
staff members and staff of the UNHCR’s implementing partners. Jurisdiction 
over UNHCR staff members follows directly from the [GO’s mandate.'*° 
Jurisdiction over the staff of implementing partners is ensured through stan- 
dard form clauses in the contracts (project partnership agreements) between 
the UNHCR and its implementing partners.’" Since the legal position of 
these two groups in relation to the IGO is thus for the most part identical, I will 
for the most part refer to them both collectively as UNHCR staff in the 
following. 

In the course of IGO investigations into (alleged) misconduct of individual 
staff members, systemic problems may be uncovered. If an IGO investigation 
reveals “weaknesses in adherence to administrative or operational policies, 
guidelines, procedures or practices, or specific issues arising from the investi- 
gation require immediate corrective action in order to strengthen internal 
controls and mitigate risks,” the IGO may send a report on the “management 
implications that need to be addressed” to the High Commissioner and/or 
senior management.'* Such reports are a mere accessory to staff misconduct 
investigations. The IGO does not have jurisdiction ratione personae to inves- 
tigate the UNHCR as such. 

The ratione materiae jurisdiction of the IGO is limited to instances of 
(alleged) misconduct.'*? What constitutes misconduct is determined in the 
UN Staff Rules: 


Failure by a staff member to comply with his or her obligations under the 
Charter of the United Nations, the Staff Regulations and Staff Rules or other 
relevant administrative issuances or to observe the standards of conduct 
expected of an international civil servant may amount to misconduct and 
may lead to the institution of a disciplinary process and the imposition of 
disciplinary measures for misconduct.'#+ 


4° Ibid. paras 19-21 and 31. 

"See e.g. UNHCR, “Standard Format Bipartite Project Partnership Agreement” (April 2014) 
article 10 (para 10.27) <www.icvanetwork.org/system/files/versions/2%20-%20F inal %2o0PPA.pd&> 
accessed October 10, 2019. See also UNHCR, “The role, functions and modus operandi of the 
Inspector General’s Office” (February 7, 2010) UNHCR Doc IOM/ocog/2012 — FOM/oro/2012 
para 31. 

“” UNHCR Inspector General’s Office, “Operational Guidelines on Conducting Investigations 
and Preparing Investigation Reports” (June 28, 2016) UNHCR Doc UNHCR/OG/2016/4 
para 4.15.25. 

“8 UNHCR, “The role, functions and modus operandi of the Inspector General’s Office” 
(February 7, 2010) UNHCR Doc IOM/oog/2012 — FOM/o10/2012 para 19. 

“4 “Staff Rules and Staff Regulations of the United Nations” (January 1, 2018) UN Doc ST/SGB/ 
2018/1 Rule 10.1. The IGO’s mandate document explicitly refers to and restates this definition, 
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To what extent staff contributions to human rights violations constitutes 
misconduct, and thus falls within the IGO’s jurisdiction ratione materiae, is 
not immediately clear. 

In the UN Staff Regulations and Rules, the term “human rights” is only 
mentioned once, in a provision stating that staff members “shall uphold and 
respect the principles set out in the [UN] Charter, including faith in funda- 
mental human rights.”"*? But there are several broad provisions in the UN 
Staff Regulations and Rules prohibiting different forms of abuse. Under the 
Staff Regulations, staff are obliged not to “abuse the power and authority 
vested in them.”4° In the Staff Rules (which are subordinate to the 
Regulations) it is further specified that “[s]exual exploitation and abuse is 
prohibited” and that “discrimination or harassment, including sexual or 
gender harassment, as well as abuse in any form at the workplace or in 
connection with work, is prohibited.”“7 The prohibition against abuse in 
any form seems sufficiently broad to cover contribution to most, perhaps all 
kinds of, human rights violations for which the UNHCR may be responsible. 

Human rights violations that are typical in connection with refugee camps — 
such as inhuman or degrading treatment of refugees in the form of physical 
violence and sexual abuse — clearly constitutes misconduct. Take the example 
provided in section 5.4.2, of refugees being beaten by a UNHCR staff member 
while waiting in line for the distribution of aid. Such acts constitute human 
rights violations in the form of inhuman or degrading treatment and must also 
be characterized as misconduct in the form of “abuse in any form at the 


workplace or in connection with work.” 


But there may also be less clear-cut 
cases of human rights violations, which are not easily subsumed under the 
notion of misconduct. For example, human rights violations that are caused 
by a policy or an instruction that staff have to follow, or violations that are the 
result of anonymous and cumulative conduct. If there is no particular staff 
member(s) that can be blamed for misconduct, an investigation is impossible. 

Another limitation on the IGO’s jurisdiction ratione materiae is that only 
abuse “at the workplace or in connection with work” may constitute 


misconduct.? This nexus requirement reflects the fact that the UN lacks 


see UNHCR, “The role, functions and modus operandi of the Inspector General’s Office” 
(February 7, 2010) UNHCR Doc IOM/oo9/2012 — FOM/o10/2012 para 23. 

“5 “Staff Rules and Staff Regulations of the United Nations” (January 1, 2018) UN Doc ST/SGB/ 
2018/1 Regulation 1.2(a). 

4° Thid. Regulation 1.2(a). 

47 Thid. Rule 1.2(e) and (f). 

48 Ibid. Rule 1.2(f). 

49 Tbid. 
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competence over its staff's private lives.°° The nexus requirement may be 
usefully compared to the requirement that the conduct of an agent of an IO 
must be in official capacity in order to be attributed to the organization.'” In 
order to attribute the conduct of an agent to the organization, it is sufficient 
that the conduct is “linked with [the agent’s| official functions.”’* Although 
using different words, the two formulations appear compatible. There are also 
good systemic arguments for interpreting “in connection with work” so that it 
covers at least all conduct in official capacity. This would ensure that internal 
oversight mechanisms have jurisdiction to investigate all conduct that may 
give rise to responsibility for the organization. Thus, the limitation to abuse in 
connection with work does not appear to prevent the IGO from investigating 
any particular allegations of human rights violations by UNHCR staff. 

On top of the jurisdictional limitations, there are also admissibility require- 
ments in the form of time-limits. Investigations will “not normally be con- 
ducted into events more than five years old.”’** For allegations of harassment, 
sexual harassment, and abuse of authority, investigations will not be con- 
ducted into events that are more than a year old.*+ However, exceptions are 
made if the nature of events make an effective investigation possible.'** These 
admissibility criteria are, in other words, not absolute. Neither are they 
particularly restrictive. 

Finally, the practical aspects of making a complaint may affect refugees’ 
access to the IGO. On the positive side, the IGO receives complaints through 
multiple channels. Individuals may submit complaints via email, telephone, 
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fax, mail, or in person to any IGO staff member.’ Complaints may even be 


anonymous.’”” All complaints from victims alleging misconduct by UNHCR 


5° See e.g. International Civil Service Commission, “Standards of Conduct for the International 


Civil Service” (2013) para 42 <https://icsc.un.org/Resources/General/Publications/standardsE 

.pd& accessed October 10, 2019. 

DARIO article 8. See also the commentary to that provision in ILC, “Report of the 

International Law Commission on the work of its Sixty-third session” (2011) UN Doc A/66/ 

10, 91-94. 

ILC, “Report of the International Law Commission on the work of its Sixty-third session” 

(201) UN Doc A/66/10, 94 (para 9). 

‘3 UNHCR, “The role, functions and modus operandi of the Inspector General’s Office’ 
(February 7, 2010) UNHCR Doc IOM/oog/2012 — FOM/o10/2012 para 28. 

4 Thid. 

5 Thid. 

58° UNHCR Inspector General’s Office, “Operational Guidelines on Conducting Investigations 
and Preparing Investigation Reports” (June 28, 2016) UNHCR Doc UNHCR/OG/2016/4 
para 4.4.3. 

7 Thid. para 4.4.6. 
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staff will, regardless of form and content, be registered and assessed by the 
Intake Unit of the IGO’s Investigation Service.’ 

On the negative side, Pallis asserts that access is very difficult in practice, 
because “emailing or telephoning Geneva directly is almost impossible for most 
refugees.”"*? This seems a bit too gloomy a view of the situation. Mobile telephony 
is growing rapidly even among the world’s poor.’ Moreover, UNHCR staff 
members have a duty to report misconduct that they are made aware of, meaning 
that refugees may voice their complaints directly to UNHCR staff members that 
they trust." Yet there may still be some refugees that lack the means to report 
misconduct, meaning that the IGO is in practice inaccessible to them. 

The lack of knowledge of the [GO and human rights law can also pose 
a practical barrier to access." This is exacerbated by the fact that encamped 
refugees generally lack access to legal aid. ‘The IGO attempts to meet these 
challenges through information flyers, the UNHCR’s websites, and other 
outreach activities."°? The IGO also developed a new communications strat- 
egy in 2016." But the effectiveness of such efforts is uncertain. 

From the above it may be concluded that the IGO is fairly accessible. Although 
there may be some difficulties in practice, it is possible for refugees to submit 
complaints concerning human rights violations conducted by UNHCR staff to 
the IGO. But the IGO lacks jurisdiction ratione personae over the UNHCR itself, 
which means that there is no access for claims against the organization as such. 


5.6.3 Participation 


Victims have a rather small role in IGO investigations. ‘The IGO endeavors to 
acknowledge in writing the receipt of a report or complaint as soon as it is 
received." After an investigation is opened, though, victims are not considered 


58 Tbid. paras 4.5.2-4.5.7; Interview UNHCR-o6. 


59 Pallis (n 58) 897. 
6° The access to phone and internet services among refugees was recently surveyed by the 
UNHCR, see the report “Connecting Refugees: How Internet and Mobile Connectivity Can 
Improve Refugee Well-Being and Transform Humanitarian Action” (September 2016), par- 
ticularly at 12-15 <www.unhcr.org/5770d43c4> accessed October 10, 2019. 

UNHCR, “The role, functions and modus operandi of the Inspector General’s Office’ 
(February 7, 2010) UNHCR Doc IOM/oog/2012 — FOM/o10/2012 para 28. 

"62 Pallis (n 58) 897. 

63 Interview UNHCR-o5; Interview UNHCR-06. 

‘6+ UNHCR High Commissioner, “Report on Activities of the Inspector General’s Office” 
(July 22, 2016) UN Doc A/AC.96/1160 para 10. 

UNHCR Inspector General’s Office, “Operational Guidelines on Conducting Investigations 
and Preparing Investigation Reports” (June 28, 2016) UNHCR Doc UNHCR/OG/2016/4 


para 4.5.2. 
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party to the proceedings. But they may be involved as witnesses. Indeed, since 
victims will have first-hand knowledge of the alleged misconduct, it is to be 
expected that they will be interviewed by the IGO. Moreover, no legal obstacles 
prevent victims from providing the IGO with additional information, documents, 
etc. Itis, in principle, up to the discretion of the IGO whether to receive and make 
use of such additional materials. Having said that, the IGO’s duty to secure the 
necessary evidence arguably entails an obligation to obtain important evidentiary 
materials offered by victims." 

Victims have an expanded set of procedural rights in cases of alleged sexual 
harassment, exploitation, and abuse. Victims “directly affected by [this kind 
of] misconduct should be interviewed.”"°? The IGO is also instructed to 
provide feedback to these victims during the investigation."©* Conversely, 
victims of other types of misconduct will not be given any information about 
the investigation." 

If the IGO concludes that the allegations of misconduct are substantiated, it 
prepares an Investigation Report setting forth the findings of the 
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investigation.'7° Investigation Reports are considered strictly confidential 
internal documents.” Neither victims, the subjects of an investigation, wit- 
nesses, or other individuals mentioned in the report, nor senior management 
are normally given access to Investigation Reports.’ The same applies to 
Closure Reports/Notes.'”? 

Neither are victims informed in general terms about the outcome of an 
investigation — with one exception: in cases of sexual harassment, exploitation, 
and abuse, the victims directly affected by the alleged misconduct shall be 
informed about the outcome of an investigation.'7+ However, they will not 
receive the Closure Report/Note or the Investigation Report itself. Due to 
these strict confidentiality rules, victims are not given access to with the IGO’s 
reasoning and will thus not be able to ascertain whether their voice has been 
heard.'7° This is clearly negative from the point of view of procedural justice. 


Ibid. para 4.13.2. 

bid. para 4.14.24. 

bid. paras 4.14.24 and 4.14.26. 

bid. para 4.3.2. 

bid. paras 4.15.1(ii) and 4.15.16. 

Ibid. para 4.15.28. 

Ibid. para 4.15.24. 

Ibid. para 4.15.13. It must be presumed that Closure Notes are also confidential. 


I 
I 
169 I 
I 


‘4 Thid. paras 4.14.26 and 4.15.15. 
"75 See also Pallis (n 58) 895, who argues that there is not sufficient openness with regard to the 
content of the IGO’s investigation reports. 
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In sum, victims are treated as mere witnesses rather than parties. ‘They are 
given little information about the investigation and they are not provided with 
the reasons behind the IGO’s decisions. This very low level of participation is 
clearly unsatisfactory in light of procedural justice research. 


5.6.4 Neutrality 


To achieve neutrality, an IO accountability mechanism must be sufficiently 
independent and impartial, as explained in Chapter 3, section 3.3.2.3. 


5.6.4.1 Independence 


The independence of IO accountability mechanisms must be ensured both 
institutionally and through the procedures for appointment. The IGO’s insti- 
tutional independence is quite solid. Its mandate document proclaims that the 
IGO is an independent internal body.’”° This is further clarified and explained 
in the next couple of paragraphs of the mandate document, the essence of 
which is captured in the following excerpt: 


The IGO must be able to perform its mandated activities, including through 
selecting and managing its staff, as it deems necessary and appropriate. It shall 
do so ... without need for prior clearance or further authorization ... Staff 
members, including the High Commissioner and senior managers, should 
refrain from interfering in the direction, organization and conduct of its 
substantive work.'77 


The independence of the IGO is further strengthened by the significant 
powers of investigation given to it. According to its mandate, the IGO has 
the authority to, inter alia: 


have access to all persons engaged in activities under the authority of the 
High Commissioner, all UNHCR premises and all records, reports, audits, 
reviews, documents, papers, recommendations, communications (including 


in electronic form) and other materials and assets under the ownership or 
control of UNHCR.’ 


There is little that detracts from these broad and strong provisions protecting 
its independence. The only thing worth mentioning is the fact that the IGO 


76 UNHCR, “The role, functions and modus operandi of the Inspector General’s Office2 


(February 7, 2010) UNHCR Doc IOM/oo9/2012 — FOM/o10/2012 para 2. 
Ibid. para 3. 
Ibid. para 7. 
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reports to the High Commissioner.'7? In the rare case that a misconduct 
investigation concerns the conduct of the High Commissioner, however, 
there are procedures in place to ensure institutional independence. The 
IGO “shall refer to OIOS possible cases of misconduct implicating the High 
Commissioner and senior staff who are politically appointed following 
a consultative process, and are under the direct supervision of the High 
Commissioner."*° The IGO should thus never be in a position to investigate 
the High Commissioner. 

It must therefore be concluded that the IGO has a sufficient degree of 
institutional independence. Whether this institutional independence is 
respected in practice is another question — one to which I will return in the 
section on impartiality at 5.6.4.2. 

Next, it is necessary to assess the procedures for the appointment and 
removal of the Inspector General and IGO staff. As explained in Chapter 3, 
section 3.3.2.3, it is the appointment and removal procedures of those with 
decision-making authority over or whose name appears on the decisions/out- 
comes that should be subject to scrutiny. Since the IGO is an internal 
accountability mechanism, the key issue is whether the procedures ensure 
sufficient independence from the direct power-wielders within the 
organization. 

At the IGO the relevant decision-makers include not only the Inspector 
General, who has ultimate decision-making authority but also staff investiga- 
tors whose names appear on the Investigation Reports and other outcome 
documents.’ That being said, it is the Inspector General himself who 
employs the IGO staff.** As long as the procedures for appointing and 
removing the Inspector General are sufficient, no separate issue arises with 
regard to staff members. 

The Inspector General is appointed by the High Commissioner for 
a nonrenewable term of six years, “with no expectation of further employment 
with UNHCR at the end of term.” The use of nonrenewable terms con- 
tributes positively to the Inspector General’s independence because he or she 
does not need to be worried about reappointment when making decisions. 


‘79 Tbid., notably paras 5 and 20. 

80 Tbid. para 32. See also section 5.7 on OIOS as a UNHCR accountability mechanism. 

‘8 UNHCR Inspector General’s Office, “Operational Guidelines on Conducting Investigations 
and Preparing Investigation Reports” (June 28, 2016) UNHCR Doc UNHCR/OG/2016/4 
paras 4.15.9, 4.15.12, and 4.15.16. 

2 UNHCR, “The role, functions and modus operandi of the Inspector General’s Office” 
February 7, 2010) UNHCR Doc IOM/cog/2012 — FOM/o10/2012 para 3. 

UNHCR High Commissioner, “Report on Activities of the Inspector General’s Office” 
(July 24, 2019) UN Doc A/AC.96/1193 para 6. 
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The exclusion of future employment with UNHCR also strengthens the 
office’s independence since the risk that an incumbent Inspector General 
takes the prospects of a future UNHCR career into account is eliminated. 
That Inspector Generals are now being externally recruited further strength- 
ens the independence. Taken together, the appointment procedures suffi- 
ciently protect the independence of the Inspector General. 

The procedures for premature removal of the Inspector General are less 
robust, at least when assessed in isolation. It is the High Commissioner, after 
consultation with the Chairperson of the Executive Committee, that decides 
whether the Inspector General should be removed and replaced.’*> The rules 
further stipulate that the Inspector General may only be removed “for just 
cause and with due process,” although it is not further elaborated what this 
entails.’°° The High Commissioner is, however, not the final authority on the 
interpretation and application of those rules. The removal decision could be 
challenged by the Inspector General before the UN Dispute Tribunal, the 
UN’s internal labor court.’®” Given this opportunity of judicial review, which 
may ensure compliance with the requirements of just cause and due process, 
the procedures for removal seem to adequately protect the independence of 
the Inspector General. 

To sum up, it can be concluded that the IGO is sufficiently independent. 


5-6.4.2 Impartiality 


The second aspect of neutrality is impartiality. As mentioned in Chapter 3, 
section 3.3.2.3, an IO accountability mechanism is sufficiently impartial if its 
members are free of bias and also perceived as such from an external, objective 
vantage point. Given the difficulties of making such highly contextualized 


84 This practice begun in 2016, see “Report of the Independent Audit and Oversight Committee, 


2015-2016” (August 2016) UNHCR Doc E:\C/67/SC/CRP.25 para 14. External recruitment was 

also used the next time a new Inspector General was recruited, in 2019, see “Report of the 

Independent Audit and Oversight Committee, 2018/2019” (September 2, 2019) UN Doc EC/ 

70/SC/CRP.18 para 20. 

UNHCR, “The role, functions and modus operandi of the Inspector General’s Office” 

(February 7, 2010) UNHCR Doc IOM/oo9/2012 — FOM/o10/2012 para 4. 

8° Ibid. 

87 According to UNDT Statute article 2(1)(a), UN staff can “appeal an administrative decision 
that is alleged to be in non-compliance with the terms of appointment,” which “include all 
pertinent regulations and rules and all relevant administrative issuances in force at the time of 
the alleged non-compliance.” The UNDT should therefore be competent to assess the 
legality of a High Commissioner’s decision to remoye an Inspector General with the rules 
for removal laid down in UNHCR, “The role, functions and modus operandi of the Inspector 
General’s Office” (February 7, 2010) UNHCR Doc IOM/co9/2012 — FOM/o10/2012 para 4. 
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assessments in the abstract, the assessment below will focus on some structural 
factors detrimental to (perceived) impartiality, as well as some concrete 
allegations of bias."** 

The main structural factor that may be detrimental to the IGO’s (perceived) 
impartiality is the tradition of recruiting the Inspector General and IGO staff 
members from within the organization, and allowing for IGO staff to take up 
subsequent employment with the UNHCR.**? Such practices carry a risk of 
bias. As the UN Joint Inspection Unit pointed out in a 2011 report on the UN’s 
investigative services, “investigators may be negatively influenced or even 
manipulated in performing their duties by individuals who may become 
their direct supervisors or play a role in their career advancement in the 
future.”"9° 
in connection with the Joint Inspection Unit report voiced such concerns: 


Interestingly, several of the UNHCR staff members interviewed 


Some UNHCR staff believe that the IGO cannot be considered an indepen- 
dent entity as long as its investigators are regular UNHCR staff members, who 
rotate among the colleagues they were investigating and interviewing during 
their service with IGO; this makes them vulnerable and subject to various 
influences at many levels.'?" 

In the face of this criticism, reforms are underway at the IGO. Notably, the 
current Head of the Investigation Service was recruited externally, and it 


*9 Some other staff members 


seems as if the next Inspector General will be too. 
have also been recruited externally.'?* These reforms will certainly reduce the 
risks of bias among key IGO staff members. 

In addition to structural features creating risks of bias, concrete allegations 
have surfaced in connection with an employment dispute involving a former 
IGO staff member which deserves attention. The former staff member, 
Caroline Hunt-Matthes, was a Senior Investigation Officer on a one-year, 
fixed-term appointment at the IGO from 2003 to 2004. Following the non- 
renewal of her employment due to a negative performance review, which 
Hunt-Matthes considered to be retaliatory, she brought two suits before the 
UN Disputes Tribunal (UNDT), both of which resulted in judgments in her 


88 See also Chapter 3, section 3.3.2.3. 


UN Joint Inspection Unit, “The Investigations Function in the United Nations System” 
(zou) UN Doc A/67/140 para 31. 

"9° Tbid. 

‘9 Tbid. para 32. 

“Report of the Independent Audit and Oversight Committee, 2015-2016” (August 2016) 
UNHCR Doc E-C/67/SC/CRP.25 para 14; “Report of the Independent Audit and Oversight 
Committee, 2018/2019” (September 2, 2019) UN Doc EC/7o/SC/CRP.18 para 20. 

3 Interview UNHCR-os. 
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favor.'?+ They were subsequently appealed by the UN Secretary-General to the 
UN Appeals ‘Tribunal (UNAT), which quashed both judgments due to pro- 
cedural irregularities.’ Yet it is important to note that none of the two UNAT 
judgments made any findings of fact or otherwise disputed the UNDT’s 
factual findings. It must therefore be appropriate to rely on the UND'I’s 
factual findings, at least as evidence of allegations of bias. 

While working at the IGO, Hunt-Matthes reported several incidents of 
obstruction in connection with her investigations. I will highlight three. 
First, while working as an investigator, she claims to have been obstructed 
by a UNHCR staff member while investigating a rape committed by another 
UNHCR staff member.’%° Although she nevertheless managed to conclude 
the investigation, she kept requesting her superiors to open an inquiry into the 
obstruction.'%” Second, she complained in December 2003 about the decision 
of the IGO to hire a staff member who was himself subject to an IGO 
investigation.'°* Third, she complained in July 2004 about irregularities at 
the UNHCR Indonesia Office. The latter complaint included allegations of 
“unlawful detention of refugees by senior UNHCR staff, leading to the death 
of a refugee while in detention,” and a report of “sexual exploitation of 
a refugee by a UNHCR staff member.”'9? 

These requests and complaints — which arguably constitute acts of whistle- 
blowing — were not well received by the IGO leadership at the time. In the 
words of the UNDT: 


There can be no doubt that {[Hunt-Matthes’] uncompromising stance on the 
application of ethical and procedural standards to investigations caused 


200 


discomfort at the highest levels. 


Asa result, Hunt-Matthes was separated from service on August 27, 2004, based 
ona performance appraisal concluding that her performance was poor.” This 
negative performance appraisal was found by the UNDT to constitute acts of 


202 


retaliation against her for being a whistle-blower. 


194 DT, Hunt-Matthes v. Secretary-General of the UN (I) UNDT/2013/084; UNDT, Hunt- 


UN 
Matthes v. Secretary-General of the UN (II) UNDT/2013/08s. 

5 UNAT, Hunt-Matthes v. Secretary-General of the UN (I) 2014- UNAT-443; UNAT, Hunt- 
Matthes v. Secretary-General of the UN (II) 2014- UNAT-444. 

UNDT, Hunt-Matthes y. Secretary-General of the UN (I) UNDT/2013/084 para 20. 

‘97 Tbid. para 21. 

‘8 UNDT, Hunt-Matthes v. Secretary-General of the UN (II) UNDT/2013/085 para 21. 

99 Tbid. para 34. 

20° ~UNDT, Hunt-Matthes y. Secretary-General of the UN (I) UNDT/2013/084 para 107. 

°°" Thid. para 48. 

°° Thid. paras 106 and 110. 
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That reporting of misconduct and insistence on adherence to procedural 
standards are seen as a problem is worrying enough in itself. But several of the 
witness statements relied on by the UNDT reveal what appears to be a culture 
of inappropriate collusion between UNHCR senior management and the 
IGO. One witness, Anthony Verwey, who had worked at the UNHCR for 
over thirty years and had been involved in establishing the IGO, gave dis- 
couraging evidence of his experiences as an IGO staff member in the early 


203 
2000S: 


He recalled instances of overt interference from senior officials in the con- 
duct and outcome of investigations designed, in his view, to manipulate the 
whole process to get certain outcomes. He gave a specific example of an 
investigation ordered into a division of UNHCR which he was aware was 
designed to “clip the wings” of the Head of that division. In his opinion, the 


concern was not with the facts but to “knock someone down.”*** 


It is difficult to say if these allegations and examples are exceptional and 
specific to the Hunt-Matthes affair or merely the tip of the iceberg. Yet, 
whether exceptional or systemic, examples of senior management meddling 
with supposedly independent accountability mechanisms are nevertheless 
troubling. On the other hand, the recent reforms aimed at professionalizing 
the IGO through, inter alia, external recruiting may have improved the 
situation. However, the lack of transparency with regard to the IGO’s work 
makes it difficult to determine whether there has been improvement. 

To conclude, it appears that although the legal framework appears to ensure 
the IGO’s independence, there are serious doubts as to its impartiality in 
practice. Yet the allegations against the IGO are now close to a decade old, 
meaning that things might have improved — particularly since the IGO has 
undergone some recent reforms aimed at professionalizing its investigations. 


5.6.5 Outcome 


The only potential outcomes from an IGO investigation are disciplinary 
measures against the staff member who has committed misconduct. The 
potential disciplinary measures are (i) written censure; (ii) permanent salary 
reduction; (iii) deferment of eligibility for a salary increase; (iv) temporary 


203 


Itshould be recalled that the Secretary-General was refused to call an unscheduled witness in 
rebuttal of Mr. Verwey’s testimony before the UNDT. Due to this refusal, the judgment was 
later quashed by the UNAT and the case remanded to the UNDT fora rehearing. See UNAT, 
Hunt-Matthes y. Secretary-General of the UN (I) 2014-UNAT-443. 

*°4 UNDT, Hunt-Matthes v. Secretary-General of the UN (I) UNDT/2013/084 para 33. 
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suspension without pay; (v) monetary fines; (vi) deferment for consideration 
for promotion; (vii) demotion with deferment for consideration for promotion; 
(viii) separation from service; and finally (ix) summary dismissal.*° In excep- 
tional cases the UN may also waive the staff member’s immunity.?°° 

It is important to note that it is not the IGO that decides whether to impose 
disciplinary measures. When the IGO finds that misconduct has occurred, it 
merely submits an Investigation Report detailing the findings to the UNHCR’s 
Division of Human Resources Management (DHRM).*%7 In its Investigation 
Reports, the IGO does not recommend whether and what disciplinary action 
should be taken.*°* The decision of whether to impose disciplinary measures is 
up to the discretion of the DHRM with regard to UNHCR staff members.*°? 
In the case of staff members of implementing partners, the implementing 
partner decides on disciplinary measures.”"° 

For victims, the fact that disciplinary measures are taken against a staff 
member may offer some consolation — provided that the victim knows about 
the outcome. However, as pointed out in section 5.6.3, it is only victims of 
sexual harassment, exploitation, and abuse that are routinely given any infor- 
mation. And even they are merely informed of the IGO’s decision to submit its 
investigation report to the DHRM. Since investigation reports cannot include 
recommendations of disciplinary action, victims will — on the basis of its 
communication with the IGO — not be able to tell or know what the con- 
sequences for the staff member in question will be. 

Although victims may be satisfied that their perpetrator(s) are punished, the 
penalties can be rather meager compared with what would be the case in 
a domestic jurisdiction. The finding that a staff member has committed mis- 
conduct will also only indirectly implicate the UNHCR as an organization. On 
top of this, there is a complete lack of remedies to the benefit of the individual 


*95 “Staff Rules and Staff Regulations of the United Nations” (January 1, 2018) UN Doc ST/SGB/ 
2018/1 Rule 10.2. 

2°6 Tid. Regulation 1.1(f). See also “Model UNHCR Co-operation Agreement” (2009) UNHCR 

Doc MNW 24/10/01 article XIV. 

UNHCR, “The role, functions and modus operandi of the Inspector General’s Office” 

(February 7, 2010) UNHCR Doc IOM/oog/2012 — FOM/o10/2012 paras 19 and 22. 

Interview UNHCR-06. This is a consequence of the “separation of functions between 

investigations ... and disciplinary action” laid down in ibid. para 22. 

Except for waiver of immunity, which is a prerogative of the UN Secretary-General, see “Staff 

Rules and Staff Regulations of the United Nations” (January 1, 2018) UN Doc ST/SGB/2018/ 

Regulation 1.1(f). See also “Model UNHCR Co-operation Agreement” (2009) UNHCR Doc 

MNW 24/10/01 article XIV. 

*° UNHCR, “Standard Format Bipartite Project Partnership Agreement” (April 2014) article 10 
(para 10.27) and Appendix 2 <www.icvanetwork.org/system/files/versions/2%20-%20F inal % 
20PPA.pdf> accessed October 10, 2019. 
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victims. We may therefore conclude that IGO investigations are not able to 
provide victims of human rights violations with a sufficient outcome. 


5.6.6 Summary 


With regard to access, there are serious deficits of a structural nature. Both the 
IGO’s jurisdiction ratione personae and the potential outcomes relate to 
individual staff members, rather than the UNHCR itself. Complaints may 
be submitted against particular staff members, not the organization. 
Investigations focus on the conduct of the staff, not the organization. 

The degree of participation afforded aggrieved victims is minimal. Even the 
additional rights of participation afforded in cases of sexual harassment, 
exploitation, and abuse appear insufficient in light of the gravity of the 
violations. 

With regard to neutrality, the IGO is, legally speaking, independent 
but in practice not sufficiently impartial. While the law on the books 
appears solid, the actual practice of the IGO reveals a tradition of staffing 
that creates risks of bias, as well as fairly recent and serious allegations of 
UNHCR management meddling in IGO investigations. What is interest- 
ing about the findings related to participation and neutrality is that they 
are not so difficult to eliminate. With regard to neutrality, better proce- 
dures for staffing and respect for the independence of the IGO are key 
steps. Recent reforms appear to be going in the right direction but it is as 
yet unsure whether they will be successful. 

The potential outcomes are disciplinary measures for staff members, not 
remedial obligations for the organization. At most, the IGO can incidentally 
deal with matters beyond particular staff members through so-called manage- 
ment implication reports, if it stumbles upon “weaknesses in adherence to 
[internal rules and policies that] require immediate corrective action in order 
to strengthen internal controls and mitigate risks.”*" Yet, as the wording 
reveals, it is primarily the lack of adherence to internal rules and policies, 
not those rules and policies themselves, that may be the subject of such 
reports. Moreover, management implication reports are internal, unpub- 
lished, and nonbinding recommendations. 

The deficits with regard to access, outcome, and to some extent participa- 
tion, reflect key structural weaknesses common to internal oversight 
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UNHCR Inspector General’s Office, “Operational Guidelines on Conducting Investigations 
and Preparing Investigation Reports” (June 28, 2016) UNHCR Doc UNHCR/OG/2016/4 


para 4.15.25. 
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mechanisms.” * Internal oversight mechanisms may at best hold the organiza- 
tion to account indirectly, in the sense that staff misconduct implies organiza- 
tional responsibility. ‘The primary function of internal oversight mechanisms 
is to improve the management of the organization and investigate allegations 
of staff misconduct so that the proper disciplinary measures can be taken. 
Their role is in other word chiefly internal. ‘They are simply not meant to be 
accountability mechanisms for third party victims of human rights violations. 
The role internal oversight mechanisms may play is more accidental than 
intentional. 

Internal oversight mechanisms are therefore inherently incapable of being 
a one stop shop for IO accountability. Unless combined with other types of 
accountability mechanisms, misconduct investigations risk perpetuating the 
myth that IOs are inherently good,”? and that any human rights violations 
caused by them are the result of a few bad apples.*’* The question in the 
following is therefore whether there are additional accountability mechanisms 


that can fill the gaps left by the IGO. 


5-7 THE UN OFFICE OF INTERNAL OVERSIGHT SERVICES 


The UN Office of Internal Oversight Services (OJOS) is a centralized, UN- 
wide, mechanism that assists the UN Secretary General in fulfilling his 
internal oversight responsibilities.*'° It was established by the UN General 
Assembly in 1994 “to enhance oversight functions, in particular with regard to 
evaluation, audit, investigation and compliance.””° The head of the OOS 
has the rank of Under-Secretary-General.*'7 

The OIOS’s investigative mandate overlaps with that of the IGO. In an 


effort to coordinate their activities, UNHCR and OIOS have concluded 
a Memorandum of Understanding on investigations and inspections (herein- 
after: the Investigations and Inspections MoU).”* The purpose of the MoU is 


Generally, on internal oversight mechanisms see Chapter 3, section 3.2.2. 

Kelly-Kate S Pease, International Organizations (5th ed., Routledge 2015) ix. 

*4 For a convincing general critique of the “bad apples” scapegoatism, see Philip G Zimbardo, 
The Lucifer Effect: Understanding How Good People Turn Evil (Random House 2007) 10 and 
passim. 

*5 UN Secretary General’s Bulletin, “Establishment of the Office of Internal Oversight Services” 
(September 7, 1994) UN Doc ST/SGB/273 para 1. 

»© UN General Assembly resolution 48/218 B (August 12, 1994) UN Doc A/RES/48/218 B, 5' 

recital of the preamble. 

’ Ibid. para 4. 

Memorandum of Understanding Between OIOS and UNHCR on Investigations and 

Inspections (September 21, 2006) (on file with author). 
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to strengthen collaboration between UNHCR and OIOS, define the frame- 
work for cooperation, as well as the division of responsibilities between 
them.”? Under the terms of the MoU, the IGO will conduct all misconduct 
investigation, except for those involving senior management at the UNHCR 
and cases where the Inspector General has determined that there is a conflict 
of interest or a need for external expertise.**° This means that the role of OIOS 
is very limited in practice. Admittedly, there have been a couple OIOS 
investigations into human rights violations committed by UNHCR staff — 
but they took place before the MoU was drawn up. 

The legal status of the Investigations and Inspections MoU is uncertain. Its 
parties are two subsidiary organs of the UN; UNHCR and OIOS. None of 
them seem to have been conferred the power to enter into legally binding 
agreements — neither explicitly nor implicitly. And, although the label 
attached to a document is not determinative of its legal status, it carries 
some weight that document is styled as a Memorandum of Understanding — 


222 


a term often associated with nonbinding instruments. 


The language of the 
MoU also lends support to the conclusion that it is nonbinding. Instead of 
“shall,” the less mandatory term “will” is used throughout. Some points that 
are said to be “agreed” are so vague they can hardly be understood as more 
than obligations of best effort even if the MoU was indeed a binding 
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instrument.” Moreover, the few provisions that are drafted in obligatory 


language seem to be no more than restatements of preexisting internal UN 
law.**4 On balance, it must therefore be concluded that the Investigations and 
Inspections MoU is a nonbinding instrument. 

Although nonbinding, the Investigations and Inspections MoU is still 
important. Particularly because some of the most central provisions concern- 
ing investigations in the MoU have been incorporated into the IGO’s legally 


“9 Tbid. para 2. 

Ibid. paras 3.1-3.5. See also section 5.7.1. 

OIOS Investigations Division, “Investigation into Allegations of Refugee Smuggling at the 

Nairobi Branch Office of the Office of the United Nations High Commissioner for Refugees” 

(December 21, 2001) Annex to UN Doc A/s6/733; OIOS Investigations Division, 

“Investigation into Sexual Exploitation of Refugees by Aid Workers in West Africa” 

(October 1, 2002) Annex to UN Doc A/57/465. 

2 Anthony Aust, Modern Treaty Law and Practice (3rd ed., CUP 2013) 31. 

“3 E.g. Memorandum of Understanding Between OIOS and UNHCR on Investigations and 
Inspections (September 21, 2006) (on file with author) paras 4.1 cf. 4.1.2 and 4.1.3. 

“+ See, for example, Memorandum of Understanding Between OIOS and UNHCR on 
Investigations and Inspections (September 21, 2006) (on file with author) para 5.1 on 
OIOS’s right of access to UNHCR premises, records, documents, etc. This is a restatement 
of right OIOS already has under UN Secretary General’s Bulletin, “Establishment of the 
Office of Internal Oversight Services” (September 7, 1994) UN Doc ST/SGB/273 para 4. 
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binding mandate document by way of reference.” The MoU also plays a role 
in shaping and restating practice. Unless there are indications to the contrary, 
one must therefore assume that both IGO and OIOS follow the procedures 
laid down in the MoU. 


5-7-1 Access 


OIOS’s investigative competence ratione personae and loci is identical to that 
of the IGO. On the other hand, OIOS’s competence ratione materiae is 
slightly broader. According to its statute, OIOS “shall investigate reports of 
violations of United Nations regulations, rules and pertinent administrative 
issuances.”**° When compared to the IGO, the mandate of OIOS is wider in 
the sense that it can directly investigate not only misconduct, as defined in the 
UN Staff Rules, but all violations of internal UN law. 

The general competences of OIOS must be held up against the 
Investigations and Inspections MoU. According to the terms of the MoU, 
two categories of UNHCR cases “will, as a rule, be dealt with by OIOS”:**7 


¢ Possible cases of misconduct involving senior staff of the Executive Office 
of the High Commissioner, or the High Commissioner him/herself 


(para 3.1.1). 

¢ Possible cases of misconduct where the UNHCR Inspector General has 
“made a specific determination that it is necessary to refer the case to 
OIOS in order to ensure that it is dealt with effectively and appropri- 


ately” — for example if there is a possible conflict of interest, or the IGO 


lacks necessary expertise (para 3.1.2).”°° 


Complaints falling under para 3.1.1 received by the IGO shall be referred to 
OIOS within ten working days.**? Although there is no such sharp time 
limit for para 3.1.2 cases, the MoU states that “IGO will take no action to 
assess in detail, or investigate, complaints falling under paragraphs 3.1.1 and 


*5 UNHCR, “The role, functions and modus operandi of the Inspector General’s Office’ 
(February 7, 2010) UNHCR Doc IOM/oog/2012 — FOM/o10/2012 para 32. 

= UN General Assembly resolution 48/218 B (August 12, 1994) UN Doc A/RES/48/218 B para 5 
(c)(iv). 

“7 Memorandum of Understanding Between OIOS and UNHCR on Investigations and 

Inspections (September 21, 2006) (on file with author) para 3.1. 

Investigations into alleged misconduct by IGO staff members fall into this category, see 

UNHCR, “The role, functions and modus operandi of the Inspector General’s Office” 

(February 7, 2010) UNHCR Doc IOM/oog/2012 — FOM/o10/2012 para 32. 

*9 Memorandum of Understanding Between OIOS and UNHCR on Investigations and 
Inspections (September 21, 2006) (on file with author) para 3.2. 
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3.1.2.”°° This suggests that the IGO refers both para 3.1.1 and para 3.1.2 cases 
to OIOS already at the initial assessment stage. Conversely, if OIOS 
receives a UNHCR-telated complaint — apart from those falling under 
para 3.1.1 — the case shall be referred to the IGO within ten working 
days. 

Legally speaking, the Investigations and Inspections MoU does not affect the 
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OIOS shall not take any further action on such complaints.*** 


mandate and competences of OIOS. As a nonbinding instrument, the MoU 
cannot affect OIOS’s mandate. If it so wishes, OIOS is therefore in principle 
free to conduct investigations of the UNHCR’s activities. However, in practice 
the Investigations and Inspections MoU does restrict OIOS investigatory activ- 
ities vis-a-vis UNHCR.* The Investigations and Inspections MoU is under- 
stood by OIOS and IGO as dividing up the investigative turf. It shapes practice 
and legitimizes the primacy of the [GO in investigating UNHCR activities. 

It follows that OIOS will only function as a UNHCR accountability 
mechanism in exceptional cases. A cynical take on this arrangement would 
be that the establishment of the IGO, together with the Investigations and 
Inspections MoU, constitutes a de facto wing-clipping of OIOS. Indeed, this 
might have been the intention behind establishing the IGO. That at least is 
what one of those interviewed for this study alleges, based on his experiences as 
a UNHCR staff member observing the establishment the IGO at close 
range.**+ Apparently, in 1992 the then High Commissioner personally came 
up with the idea of establishing an internal oversight mechanism. ‘This was 
about a year before OIOS was established. However, the idea did not come to 
fruition, due to strong opposition from the directors of the Regional 
Bureaus.**° But a year later, when the UN established OIOS, the High 
Commissioner’s idea was picked up again — allegedly because senior manage- 
ment saw the creation of a UNHCR-specific internal oversight service as 


= 
9923) 


useful in order to “keep New York out of our hair.”° In other words, they 


Ibid. para 3.4. 

Ibid. para 3.5. 

3 Thid. 

*33 Actual statistics concerning the number of UNHCR cases that OIOS investigates are unavail- 
able because the investigation reports are normally confidential and because the aggregate 
statistics reported by OIOS in its annual reports do not reveal the number of UNHCR cases. 

34 Interview UNHCR-o7. 

*35 Interview UNHCR-o7. The Regional Bureaus are departments at the UNHCR headquarter 

in Geneva that each manages the organization’s operations in one region of the world. In 

practice, they are arguably the most influential part of the UNHCR’s line management, and 
their heads report directly to the Assistant High Commissioner for Operations. 

Interview UNHCR-o7. The term senior management refers to the high-ranking staff mem- 

bers that are allowed to attend UNHCR senior management committee meetings. 
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considered that if the UNHCR created its own oversight mechanism, there 
would “be no reason for [OIOS] to focus on [the UNHCR].”*?7 

On the basis of the above it can be concluded that access to OIOS 
investigations is in practice excluded in the case of human rights violations 
arising out of UNHCR refugee camp administration. Yet OIOS complements 
IGO, in the sense that they together have jurisdiction to investigate all human 
tights violations that can be traced back to one or more UNHCR staff 
members. OIOS and IGO also share the same structural flaw; the lack of 
jurisdiction ratione personae over the UNHCR or the UN as such. 


5.7.2. Participation 


Individuals that submit complaints to OIOS may potentially participate by 
being interviewed as witnesses and by sharing evidence, similar to what was 
the case for the IGO. Yet, apart from being notified that their complaint was 
received,”3* they are not party to the investigation in any meaningful way. As 
stated in the OIOS Investigations Manual, “investigations are conducted 
according to the interests of the Organization and not those of individuals 
[who are] possible victims of misconduct.”*3? 

OIOS does not provide feedback to victims of sexual exploitation and 
abuse, as IGO does. Indeed, OIOS is quite explicit in its stance that its 
investigations are of an internal nature. In the Investigations Manual it is 
emphasized that, although the interests of the UN and the individual alle- 
ging to be the victim of misconduct may align, “[t]his does not mean that 
[alleged victims] are necessarily entitled to information about the investiga- 
tion, its status or its conclusions and, importantly, they do not ‘own’ the 


7240 


reported information.”**° The opportunities for participation in connection 
with OIOS investigations are in other words even worse than was the case 
with the IGO. 

OIOS investigation reports are confidential, like those of the IGO. 
However, reports containing summaries of OIOS investigations into systemic 
or large-scale misconduct are occasionally published. That is because it is part 
of OIOS’s mandate to submit such summary reports to the Secretary-General, 


who will then forward them to the General Assembly together with any 


37 Interview UNHCR-o7. 

338 OIOS Investigations Division, “Investigations Manual” (2015) 41 <https://oios 
.un.org/sites/oios.un.org/files/general/investigations_manual.pdf& accessed October 10, 
2019. 

39 Thid. 38. 

4° Tbid. 38-39. 
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comments the Secretary-General may have.** T'wo such reports have con- 
cerned situations where the IGO had requested an OIOS investigation, pre- 
sumably because of the scale and gravity of the misconduct allegations. One 
report, from 2001, concerned the OIOS investigation into a complex criminal 
Refugee Smuggling scheme in Kenya in 2000-2001.*¥ The other concerned 
the OIOS investigation into sexual exploitation of refugees by aid workers in 
West Africa in 2001-2002." Nevertheless, it is not certain that individual 
victims will be able to confirm that their voice has been heard by reading 
such reports. For instance, the refugee smuggling report is written in a quite 
abstract style and offers no insight into the individual cases investigated. 
The second report, on sexual exploitation, summarizes some anonymized 
case studies that are said to be illustrative of the cases investigated. 

It can thus be concluded that individuals participate little in OIOS pro- 
ceedings. Indeed, the situation is even worse than for the IGO, where at least 
victims of sexual abuse and exploitation enjoyed some rights of participation. 


5-7-3 Neutrality 


The structural independence and impartiality of OIOS is generally equivalent 
to that of the IGO. According to its mandate, OIOS “shall exercise operational 
independence under the authority of the Secretary-General.”*+ This entails, 
inter alia, that OIOS has “the authority to initiate, carry out and report on any 
action which it considers necessary to fulfil its responsibilities with regard to 
[e.g.] investigations.”* ‘The investigative powers and institutional indepen- 
dence of OIOS are thus on par with those of the IGO. 

The procedures for appointing and removing the Under-Secretary-General 
for OIOS contain important safeguards to ensure independence. The Under- 
Secretary-General is appointed by the General-Secretary, following consulta- 
tions with UN member states and approval by the General Assembly.° The 
Under-Secretary-General for OIOS serves a nonrenewable term of five years, 


“UN General Assembly resolution 48/218 B (August 12, 1994) UN Doc A/RES/48/218 B para 5 
(e)(i). 

**  OIOS Investigations Division, “Investigation into Allegations of Refugee Smuggling at the 

Nairobi Branch Office of the Office of the United Nations High Commissioner for Refugees” 

(2001) Annex to UN Doc A/56/733. 

OIOS Investigations Division, “Investigation into sexual exploitation of refugees by aid 

workers in West Africa” (2002) Annex to UN Doc A/57/46s. 

“4 UN General Assembly resolution 48/218 B (August 12, 1994) UN Doc A/RES/48/218 B 
para 5(a). 

“5 Ibid. para 5(a). 

4® Ibid. para 5(b)(ii). 
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like the Inspector General of the IGO.**” The nonrenewal provision is key to 
ensure sufficient independence since the Under-Secretary-General will not 
need to worry about the prospects for reappointment when taking decisions. 
Prior to the expiry of his or her term, the Under-Secretary-General for OIOS 
may be removed by the Secretary-General “only for cause” and with the 
approval of the General Assembly.*#* 

Independence is, moreover, ensured in the recruitment of staff, which 
OIOS has independent control over. The Under-Secretary-General of OIOS 
shall “exercise the degree of latitude and control over the personnel and 
resources of the Office ... that is necessary to achieve the objectives of the 
Office.”*? As independence is a necessity to achieving OIOS’s objectives, its 
independence in recruitment of staff appears equivalent to that of the IGO. 

While the legal framework appears to sufficiently protect the OIOS’s inde- 
pendence, there seems to be a contradiction between law in the books and law 
in practice that is eerily similar to what was the case with the IGO. Repeatedly 
since the mid-2000s questions have been raised concerning OIOS’s imparti- 
ality. In 2007, two confidential UN review reports focusing on the OIOS 
Investigations Division — one written by Norwegian prosecutor Erling 
Grimstad, and the other by a Canadian management consultant named 


250 


Michel Girodo — panned its management culture.*°° These reports also 


include critical remarks as to the impartiality of OIOS investigations. 

In particular, the reports highlighted that the OIOS Investigations Division 
suffered from a “command and control, fear-inducing, top-down microman- 
agement style” of management.*” The “Machiavellian tendencies” of the 
managers of the Division had fostered a culture of obedience.** Such 
a management style is dangerous. For example, according to one of the 
reports, OIOS investigators “could describe pressure they thought to have 
seen in dismissing a complaint or in arriving at a finding not based on the 


*47 — Tbid. para 5(b)(iii). 

“8 Tbid. para 5(b)(iv). 

49 UN Secretary General’s Bulletin, “Establishment of the Office of Internal Oversight 

Services” (September 7, 1994) UN Doc ST/SGB/273 para 34. 

Erling Grimstad, “Final Report: Review of the OIOS Investigations Division, United 

Nations” (June 26, 2007) <www.innercitypress.com/oiosrevi.pdf> accessed October 10, 

2019; Michel Girodo, “A Culture Review of the Investigations Division of OIOS” (July 13, 

2007) <www.innercitypress.com/oiosrev2.pdf> accessed October 10, 2019. Both reports were 

initially confidential but were later leaked to and published online by Inner City Press. 

*! Erling Grimstad, “Final Report: Review of the OIOS Investigations Division, United 
Nations” (June 26, 2007) 15 <www.innercitypress.com/oiosrevi.pdf> accessed October 10, 
2019. 

°° Michel Girodo, “A Culture Review of the Investigations Division of OIOS” (July 13, 2007) 
7-8 <www.innercitypress.com/oiosrev2.pdf> accessed October 10, 2019. 
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77253, 


investigator’s work.”*>? Investigators allegedly believed “that the authority and 
integrity of the [Investigations Division] could be usurped by political forces or 
events.”*>+ This raises serious doubts about OIOS’s impartiality. 

OIOS’s Investigations Division does not appear to have undergone any 
successful reform since the 2007 reports — successful being the operative 
word. Subsequent reports suggest that OIOS is still dysfunctional to such an 
extent that its impartiality is in tatters. Former Under-Secretary-General for 
OIOS, Inga-Britt Ahlenius, wrote in her lengthy 2010 End of Assignment 
Report that the then Secretary-General Ban Ki-Moon attempted to undermine 
the independence of OIOS.**° According to her, the Secretary-General had 
tried to bring OIOS under his control, rather than using its reports and 
findings as instruments for strong leadership.*®° In 2013, two OIOS investiga- 
tors alleged before the UN Appeals Tribunal (UNAT) that they had them- 
selves been subjects of retaliatory investigations after blowing the whistle on 
what they considered to be mishandling and withholding of evidence by the 
then head of the OIOS Investigations Division.” 

OIOS’s impartiality was also questioned in the UN-commissioned 
Independent Review on Sexual Exploitation and Abuse by International 
Peacekeeping Forces in the Central African Republic from December 2015.7" 
In that case, OIOS did not investigate the underlying allegations of sexual 
exploitation and abuse. However, OIOS did involve itself indirectly, by opening 
an investigation against Anders Kompass, then a director at the High 
Commissioner for Human Rights. Kompass had transmitted notes from inter- 


views conducted with child victims of the sexual abuse to French authorities, in 


3 Thid. 15. 

+ “An ethics audit of the Investigations Division” (Report submitted to Mr. Dileep Nair, Under- 
Secretary General, OIOS, January 19, 2004), as quoted in Michel Girodo, “A Culture Review 
of the Investigations Division of OIOS” (July 13, 2007) 15-16 <www.innercitypress.com/oios 
rev2.pdf> accessed October 10, 2019. The original ethics audit is an internal, confidential UN 
document. 

*5  Inga-Britt Ahlenius, “End of Assignment Report” (July 14, 2010) <www.humanrightsvoices.org/ 
assets/attachments/documents/$802reportbrit.pd&> accessed October 10, 2019. 

5° Ibid. 19. 

*7 UNAT, Nguyen-Kropp © Postica v. Secretary-General of the United Nations, 2014-UNAT-581 

& 2014-UNAT-585, particularly paras 4-16. Regrettably, UNAT dismissed the cases because it 

found that the opening of an investigation was not a reviewable administrative decision, as it 

did not have direct legal consequences on the terms of Nguyen-Kropp’s & Postica’s appoint- 

ments (see paras 29-34 of the judgment). 

Marie Deschamps, Hassan B Jallow, and Yasmin Sooka, “Report of an Independent Review 

on Sexual Exploitation and Abuse by International Peacekeeping Forces in the Central 

African Republic: Taking Action on Sexual Exploitation and Abuse by Peacekeepers” 

(June 23, 2016) UN Doc A/y1/99. 


https://doi.org/10.1017/9781108862608.005 Published online by Cambridge University Press 


UNHCR-Administered Refugee Camps 217 


order to assist an investigation into the conduct of French troops that were part 
of the peacekeeping force in the Central African Republic? The OIOS 
investigation was opened at the initiative of the High Commissioner for 
Human Rights, who according to the Independent Review “demonstrated 
a single-minded determination to pursue an investigation into the [Kompass]’s 
conduct.”“°° In pursuit of this determination, the High Commissioner for 
Human Rights convened two high-level meetings to discuss Kompass’s conduct, 
where the Under-Secretary-General for OIOS was also present.*” The day after 
the second meeting, OIOS received a formal request to investigate Kompass, 
and an investigation was opened only hours later.? 

The investigation into Kompass was characterized by the Independent 
Review as an abuse of authority.*°3 The Independent Review also reacted to 
the participation of the Under-Secretary-General for OIOS in the high-level 
meetings, finding that it raised a red flag with regard to impattiality.?°+ That 
the Under-Secretary-General then “took the uncommon step of deciding to 
advance the complaint into a full investigation on her own,” without going 
through the established system of complaints intake and “without apparently 
applying her mind to the proper criteria” for initiating an investigation was, 
according to the Independent Review, further cause for alarm.*°> It thus 
concluded that the Under-Secretary-General for OIOS “failed to preserve 
the appearance of objectivity and independence of her Office.”*°° It also 
recommended that UN establish guidelines and protocols to protect OIOS 
from interference.*°7 
Just under a month after the Independent Review was published, OIOS 


26 


dropped the investigation against Kompass.*°* Nevertheless, until sufficient 


protective measures are in place, “the fundamental independence and objec- 
tivity of [OIOS] remain in doubt.”* 


9 Thid. 8 and Appendix A paras 24-25. 

26° Thid. g and para 186. 

26 Tbid. Appendix A para 48. 

Ibid. Appendix A para 49. 

Ibid. para 217. 

Ibid. para 204. 

Ibid. paras 208 and 212. 

Ibid. para 214. 

Ibid. para 287. 

Colum Lynch, “U.N. Drops Leak Investigation into Human Rights Official in CAR Sex 
Scandal” Foreign Policy (January 15, 2016) <https://foreignpolicy.com/2016/o1/15/kompass-zeid 
-high-commissioner-sex-scandal-peacekeepers-exclusive-u-n-drops-leak-investigation-into-hum 
an-rights-official-in-car-sex-scandal/> accessed October 10, 2019. 

Marie Deschamps, Hassan B Jallow, and Yasmin Sooka, “Report of an Independent Review 
on Sexual Exploitation and Abuse by International Peacekeeping Forces in the Central 
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To summarize, it seems fair to consider OIOS and IGO as having roughly 
the same qualities and critical flaws when it comes to neutrality. In practically 
all aspects, OIOS and IGO are similarly and sufficiently independent as 
a matter of law. However, with regard to impartiality there are serious reports 
of bias and ulterior motives affecting their investigations. The allegations 
against the IGO are now close to a decade old, and it is thus possible that 
the IGO has cleaned up its act since then — particularly since it has undergone 
certain reforms in recent years. Conversely, the allegations of lacking imparti- 
ality at OIOS are so recent and well sourced that they probably paint an 
accurate picture. 


5-7-4 Outcome 


The potential outcomes of OJOS investigations are identical to those of IGO 
investigations. That is because the UN Staff Regulations and Rules dictate the 
possible disciplinary action that may be taken if misconduct is identified.*”° 
Moreover, in the case of OIOS investigations, the waiver of staff immunities is 
a prerogative of the Secretary-General.*” 

The associated procedures are also roughly the same. When OIOS 
finds that misconduct has occurred, it prepares an investigation report. 
Who is the recipient of an OIOS investigation report depends on the type 
of misconduct identified. If the report identifies a case of misconduct 
involving senior staff at the Executive Office of the High Commissioner, 
the investigation report is transmitted to the High Commissioner.”” If the 
report identifies misconduct involving the High Commissioner him/her- 
self, the report is transmitted to the Secretary-General.*”? In other cases 
where OIOS has identified misconduct, the report is transmitted to the 
Inspector General of the IGO.*7+ 


African Republic: Taking Action on Sexual Exploitation and Abuse by Peacekeepers” 
(June 23, 2016) UN Doe A/71/99 at 13. 

*7° “Staff Rules and Staff Regulations of the United Nations” (January 1, 2018) UN Doc ST/SGB/ 
2018/1 Rule 10. (Discussed in section 5.6.5). 

*7 “Staff Rules and Staff Regulations of the United Nations” (January 1, 2018) UN Doc ST/SGB/ 
2018/1 Regulation 1.1(f). See also “Model UNHCR Co-operation Agreement” (2009) UNHCR 
Doc MNW 24/10/01 article XIV. 

*7 Memorandum of Understanding Between OIOS and UNHCR on Investigations and 
Inspections (September 21, 2006) (on file with author) para 3.9. 

*73 Tbid. para 3.9, footnote 2. 

*74  Tbid. para 3.9. 
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5-7-5 Summary 


In relation to all aspects — access, participation, neutrality, and outcome — 
victims are no better off with an OIOS than with an IGO investigation. For 
victims of sexual harassment, exploitation, and abuse, participation in and 
potential outcomes of OIOS investigations are actually worse than those of 
IGO investigations. That is because victims are less involved in the investiga- 
tion while it is underway and are not routinely informed about OIOS’s 
conclusions. OIOS thus reaffirms the structural weaknesses inherent to inter- 
nal oversight mechanisms. Compared to the IGO, the procedures of OIOS 
reflect an even more internal, insular, and dysfunctional accountability 
mechanism. 

Given the shared structural weaknesses, IGO and OIOS do not together 
constitute a sufficient system of UNHCR accountability mechanisms. Both 
lack jurisdiction ratione personae over the UNHCR itself, neither can produce 
outcomes that are legally binding on the UNHCR, and both suffer from 
serious deficits of participation and neutrality. 


5.8 DOMESTIC COURTS 


Domestic courts constitute the last avenue for individuals seeking to hold the 
UNHCR accountable for human rights violations. In theory, competent 
domestic courts have the required jurisdiction ratione personae over the 
organization as such, which internal oversight mechanisms like the IGO 
and OIOS lack. But, as I shall demonstrate, there are serious obstacles 
preventing domestic courts from exercising their jurisdiction. 

Individuals seeking to bring a lawsuit against the UNHCR in domestic 
courts need to jump through two hoops. First, they need to establish that the 
chosen domestic court has jurisdictional competence to hear the case. 
Second, they need to somehow overcome the UNHCR’s jurisdictional immu- 
nity. The latter is in practice the paramount obstacle for individuals attempt- 
ing to bring lawsuits in domestic courts against the UNHCR. 


5.8.1 Access — Jurisdictional Competence 


To entertain a lawsuit by an aggrieved individual against the UNHCR, the 
domestic court in question must have jurisdiction to adjudicate.*”*> In the 


*75 See Chapter 3, section 3.2.8. 
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following I will briefly consider a couple of domestic jurisdictions where 
aggrieved individuals could potentially bring suits against the UNHCR. 

One possible forum is that of Geneva, Switzerland, where the UNHCR has 
its headquarters. According to the Swiss Federal Act on Private International 
Law article 2, the Swiss courts at the defendant’s domicile have jurisdiction.?”° 
However, it is doubtful whether the UNHCR is domiciled in Switzerland. 
First, the UNHCR does not appear to have a distinct domestic legal person- 
ality in Switzerland. Therefore, individuals wishing to hold the UNHCR 
accountable before Swiss courts would have to attempt to bring a suit against 
the UN, of which the UNHCR forms part. Second, under Swiss law a legal 
person’’” has its domicile where it has its registered office — that is “the place 
designated in the articles of incorporation [or] association.”*”* Since the UN 
has its headquarters in New York, USA, it can arguably not be considered as 
domiciled in Switzerland. Swiss courts therefore seem to lack jurisdiction 
competence. 

Another potential forum is that of New York City, USA, where the UN is 
headquartered. In principle, US courts have jurisdictional competence to 
adjudicate cases involving claims against the UN (and thus the UNHCR). 
This seems to have been implicitly recognized in case law, including a couple 
of recent cases where lawsuits against the UN were dismissed due to jurisdic- 
tional immunity.’’? If there was no jurisdictional competence to begin with, 
US courts could have dismissed those cases for that reason, without having to 


pronounce themselves on the issue of immunity.”*° 


Federal Act on Private International Law of December 18, 1987 (as amended until January 1, 
2019, Andreas Bucher et al. trs) <www.andreasbucher-law.ch/images/stories/pil_ac 
t_1987_as_from_1_1_2019.pdf> accessed October 10, 2019. 

*77 The law uses the term “company,” but it is defined broadly as “any organized association of 
persons and any organized unit of assets,” and therefore seems to cover also IOs. See ibid. 
article 150(1). 

278 Tid. article 21(2). 
*79 US Court of Appeal (2nd Circuit), Brzak and Ishak v. United Nations et al., Appeal judgment, 
ILDC 2152 (US 2010), 597 F 3d 107 (2010) 114; US Court of Appeal (2nd Circuit), Georges 
v. United Nations, Appeal judgment, 834 F 3d 88 (2016). 
See also Hague District Court, Stichting Mothers of Srebrenica and ors v. Netherlands and United 
Nations (2008) LJN: BD6796 para 5.24. This paragraph is not particularly well translated in the 
English version of the judgment available at <https://uitspraken.rechtspraak.nl/inziendocument? 
id=ECLI:NL:RBSGR:2008:BD6796> accessed October 10, 2019. However, this particular para- 
graph of the Hague District Court judgment is summarized more precisely in the ECtHR’s 
subsequent judgment in Stichting Mothers of Srebrenica and Others v. Netherlands (dec.) 
no 65542/12 (2013) para 7o: “if any State were to exercise jurisdiction over the United Nations, 
that State should be the one within whose territory the organisation had its seat or the acts 
complained of had taken place.” 
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Finally, aggrieved individuals could attempt to bring lawsuits in the domes- 
tic courts of the state hosting the refugee camps in which they allege the 
human rights violations were committed. A prerequisite for such lawsuits is 
that the domestic law in question recognizes the territorial principle of tort 
jurisdiction. Such lawsuits could be brought against the UN and/or the 
UNHCR, depending on whether the latter is afforded a separate domestic 
legal personality in the state in question. 

To conclude, the domestic courts of several states may have jurisdictional 
competence over lawsuits against UNHCR. However, as I will show in 5.8.2, 
those domestic courts will usually have to dismiss such lawsuits due to the 
UN’s jurisdictional immunity. 


5.8.2 Access — the UNHCR’s Absolute Jurisdictional Immunity 


The key obstacle to using domestic courts as a UNHCR accountability 
mechanism is its jurisdictional immunity. As a subsidiary body of the 
UN, the UNHCR enjoys the privileges and immunities afforded in the 
(General) Convention on the Privileges and Immunities of the United 
82 Most, but not all states are party to the General 
Convention.**3 Moreover, the UNHCR’s cooperation agreements with 


Nations. 


host states refer to and oblige those host states to comply with the 
provisions of the General Convention.**+ The cooperation agreements 
also contain provisions that further specify the extent of the UNHCR’s 
privileges and immunities, although without prejudice to the provisions 
of the General Convention.**> For present purposes one can therefore 
safely rely on the General Convention, as it serves as the lowest common 
denominator for UNHCR privileges and immunities. 

The provision in the General Convention concerning the jurisdictional 
immunity of the UN (and thus the UNHCR), article II section 2, reads as 
follows: 


See also Chapter 3, section 3.2.8. 

Convention on the Privileges and Immunities of the United Nations (adopted February 13, 

1946, in force September 17, 1946) 1 UNTS 15. It is referred to as the “General Convention,” to 

distinguish it from its sister convention on the privileges and immunities of the UN specia- 

lized agencies. 

Per 2017 there are 162 state parties to the General Convention, according to the UN Treaty 

Collection <https://treaties.un.org/>. 

“84 “Model UNHCR Co-operation Agreement” (2009) UNHCR Doc MNW_ 24/10/01 
article VII (1). 

*85 hid. articles VII (2) and VIII-X. 
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The United Nations, its property and assets wherever located and by whom- 
soever held, shall enjoy immunity from every form of legal process except 
insofar as in any particular case it has expressly waived its immunity. It is, 
however, understood that no waiver of immunity shall extend to any measure 
of execution. 


The wording suggests that the UN is to afforded an absolute immunity, 
meaning that it cannot be sued under any circumstances — unless the UN 
expressly waives its immunity.**° Nevertheless, there have been many attempts 
at challenging the UN’s immunity. Two main lines of arguments have been 
presented. First, some have argued that the UN’s immunity is conditional on 
the existence of other accountability mechanisms or alternative dispute set- 
tlement procedures. Second, some have argued that the UN’s immunity must 
yield to international human rights law or domestic constitutional law provid- 
ing for a right of access to court. 

The first argument, that the UN’s immunity is conditional, is inspired by 
article VIII section 29(a) of the General Convention, which reads as follows: 


The United Nations shall make provisions for appropriate modes of settle- 
ment of: 


(a) Disputes arising out of contracts or other disputes of a private law 
character to which the United Nations is a party. 


This provision is generally regarded as “the flip side of and necessary supple- 
ment to” the UN’s jurisdictional immunity.**” Yet, article VIII section 29 does 
not say anything about what would be the consequences of a failure by the UN 
to establish appropriate modes of settlement. The travaux préparatoires are 
unable to clarify the matter further since they are so sparse that any attempt to 


find support for claims of (un)conditionality would be “virtually tantamount 


to speculation.”**® 


The conditionality argument was the central issue in a recent case before 
US federal courts, Georges et al. v. United Nations et al. (also known as “the 


286 August Reinisch, “Immunity of Property, Funds, and Assets (Article II Section 2 General 


Convention)” in August Reinisch (ed.), The Conventions on the Privileges and Immunities of 
the United Nations and Its Specialized Agencies: A Commentary (OUP 2016) 86. 

Kirsten Schmalenbach, “Dispute Settlement (Article VIII Sections 29-30 General 
Convention)” in August Reinisch (ed.), The Conventions on the Privileges and Immunities 
of the United Nations and Its Specialized Agencies: A Commentary (OUP 2016) 529. 

Ibid. 534. See also generally, on the drafting of the General Convention: August Reinisch, 
“Introduction to the General Convention” in August Reinisch (ed.), The Conventions on the 
Privileges and Immunities of the United Nations and Its Specialized Agencies: A Commentary 
(OUP 2016) 7-8. 
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Haiti Cholera case”).*®? There the plaintiffs asserted that the obligation of the 
UN to make provisions for appropriate modes of settlement must be under- 
stood as a condition precedent to the UN’s absolute immunity from jurisdic- 
tion under General Convention article II section 2. Neither the District Court 
nor the Court of Appeal (2nd Circuit) sided with the plaintiffs. The Court of 
Appeal found that the conditionality argument lacked textual support. ‘The 
subsequent practice of the UN and parties to the General Convention invoked 
by the plaintiffs in support of conditionality was also found to be either 
unconvincing or misleading, and offering no support for the proposition of 


290 


conditionality.*°° The UN’s immunity was therefore upheld as unconditional. 


In another leading US case, Brzak v. United Nations et al., the Court of Appeal 
also found the UN’s immunity to be absolute.*” 

Domestic courts of other states have also consistently confirmed the UN’s 
jurisdictional immunity to be unconditional, sans waiver. An early example is 
the 1966 case of Manderlier v. Organisation des Nations Unies and Etat Belge, 
where a Brussels court accepted that the UN’s immunity was unconditional.’ 
More recently, in the famous Mothers of Srebrenica case, the Dutch Supreme 
Court also upheld the UN’s immunity from legal process under, inter alia, the 
General Convention.*?? There are also reports of recent judgments by 
Kenyan*t and Israeli*?* courts that confirm the UN’s absolute immunity 


from suit. In fact, there does not seem to be a single domestic court decision 


in support of the conditionality argument.2%° 


*89 US Court of Appeal (2nd Circuit), Georges v. United Nations, Appeal judgment, 834 F 3d 88 
(2016). 

*9° US Court of Appeal (2nd Circuit), Georges v. United Nations, Appeal judgment, 834 F 3d 88 
(2016). 

*9! US Court of Appeal (2nd Circuit), Brzak and Ishak v. United Nations et al., Appeal judgment, 

ILDC 2152 (US 2010), 597 F 3d 107 (2010) 114. 

Tribunal Civil de Bruxelles, Manderlier v. Organisation des Nations Unies and Etat Belge, 

May u,, 1966, translated and reported in excerpt form in Pierre Schmitt, “Manderlier 

v Organisation Des Nations Unies and Etat Belge” in Cedric Ryngaert et al. (eds.), Judicial 

decisions on the law of international organizations (OUP 2016) 366-369. Confirmed on 

appeal: Brussels Appeals Court, Manderlier v. Organisation des Nations Unies and Etat 

Belge, September 15, 1969, summarized in UN Juridical Yearbook (1969) 236. 

*98 Dutch Supreme Court (Hooge Raad), Stichting Mothers of Srebrenica and ors v. Netherlands 
and United Nations, Final appeal judgment (April 13, 2012) LIN: BWigg9, ILDC 1760 (NL 
2012). 

*94 High Court of Kenya at Nairobi, Tanad Transporters Ltd. v. United Nations Children’s Fund, 

Ruling of July 1, 2009, summarized in UN Juridical Yearbook (2009) 487. 

Reinisch, “Immunity of Property, Funds, and Assets” (n 286) go, listing several Israeli court 

judgments in footnote 191. 

According to Ziegler, the UN’s absolute immunity has never been disputed. See Andreas 

R Ziegler, “Article 105” in Bruno Simma et al. (eds.), The Charter of the United Nations: 

A Commentary, vol. 2 (3rd ed., OUP 2012) 2165. 
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More generally, the ICJ has, in the context of a case concerning the judicial 
immunities of a state, held that there is “no basis in the State practice from 
which customary international law is derived that international law makes the 
entitlement of a State to immunity dependent upon the existence of effective 
alternative means of securing redress.”*?” This reasoning may be transposed to 
the context of IO immunities. As held by the Dutch Supreme Court in the 
Mothers of Srebrenica case: 


[a|lthough UN immunity should be distinguished from State immunity, the 
difference is not such as to justify ruling on the relationship between the 
former and the right of access to the courts in a way that differs from the IC)’s 
decision on the relationship between State immunity and the right of access 
to the courts.2%% 
It must thus be concluded that “present international practice, assessed in its 
entirety, does not yet support the notion of a conditional relationship between 
Art. II section 2 and Art. VIII section 29 General Convention at the expense of 
the UN’s immunity before domestic courts.”*°? 

This conclusion does not call into question the UN’s obligation to provide 
for appropriate modes of settlement under General Convention article VIII 
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section 29.*°° But, that obligation provides little comfort for individuals. The 
UN is only responsible toward the contracting parties to the General 
Convention — that is states — for breaches of article VIII section 29.**" Only 
states may thus invoke breaches of the General Convention, for example by 
submitting the dispute to the IC) under General Convention article VIII 
section 30, second alternative. 

Since there are no exceptions to the UN’s immunity under the General 
Convention (apart from express waiver), some have presented a second argu- 
ment. Namely that the UN’s immunity must yield to international human 
rights law or domestic constitutional law providing for a right of access to 
court. In contrast to the first argument, which sought to read exceptions to the 
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IC), Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening) [2012| ICJ 
Rep 99 para 101. 

Dutch Supreme Court (Hooge Raad), Mothers of Srebrenica and ors vy. Netherlands and 
United Nations, Final appeal judgment (April 13, 2012) LIN: BWiggg, ILDC 1760 (NL 2012) 
para 4.3.14. English translation of the quote borrowed from Reinisch, “Immunity of Property, 
Funds, and Assets” (n 286) 89. 

*99 Schmalenbach (n 287) 534-535. 

30° Thid. 535. 

Although the UN it not formally party to the General Conyention, the UN must be regarded 
as bound by its provisions. See Reinisch, “Introduction to the General Convention” (n 288) 
11-13, with further references. 
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UN’s immunity into the General Convention itself, this second argument is 
one of conflict of norms. In order to succeed it must therefore be established 
that such a conflict exists, and that the right to access to court prevails over the 
General Convention. 

Those relying on domestic constitutional provisions have been unsuccessful 
in piercing the UN’s veil of immunity. Constitutional arguments were made 
in both Georges and Brzak, with no success.** In both cases the US Court of 
Appeal (2nd Circuit) seems to have concluded that there was no conflict of 
norms. As held in Brzak, and repeated in Georges: “legislatively and judicially 
crafted immunities of one sort or another have existed since well before the 
framing of the Constitution, have been extended and modified over time, and 
are firmly embedded in American law.”3°? Similarly, an Israeli labor court 
recognized the UN’s absolute immunity “despite the violation of the right to 
legal recourse that it entails, since against [that right] stands the public interest 
of adherence to international obligations and defense of the State’s foreign 
relations.”>4 

There have also been attempts at using international human rights law to set 
aside the UN’s jurisdictional immunity. A very early example of this is the 1960s 
Manderlier case, where the UN’s immunity was alleged to be incompatible with 
the right of access to court in article 10 of the Universal Declaration of Human 
Rights. Both the Tribunal Civil de Bruxelles and the Brussels Appeals Court 
rejected the argument, because, as a nonbinding instrument, the Universal 
Declaration could not have modified the General Convention.** ‘The 
Brussels Appeals Court nevertheless highlighted the incompatibility of the 
UN’s absolute jurisdictional immunity and the right of access to court: 


in the present state of international institutions there is no court to which the 
appellant can submit his dispute with the United Nations. .., which does not 
seem to be in keeping with the principles proclaimed in the Universal 
Declaration of Human Rights.3°° 


3°° US Court of Appeal (2nd Circuit), Brzak and Ishak v. United Nations et al., Appeal judgment, 
ILDC 2152 (US 2010), 597 F 3d 107 (2010) 114; US Court of Appeal (2nd Circuit), Georges 
v. United Nations, Appeal judgment, 834 F 3d 88 (2016). 

33 Tbid. 

3°+ Regional Labor Coutt of Jerusalem, Yacoub Ayoub v. UNRWA, Case 24931-12-11 (January 24, 

2013) para 7, as cited in Reinisch, “Immunity of Property, Funds, and Assets” (n 286) 89-90. 

Tribunal Civil de Bruxelles, Manderlier v. Organisation des Nations Unies and Etat Belge, 

May 11, 1966, translated and reported in excerpt form in Schmitt (n 292) 366-369. Confirmed 

on appeal: Brussels Appeals Court, Manderlier v. Organisation des Nations Unies and Etat 

Belge, September 15, 1969, summarized in UN Juridical Yearbook (1969) 236. 

Brussels Appeals Court, Manderlier v. Organisation des Nations Unies and Etat Belge, 

September 15, 1969, translated excerpt in UN Juridical Yearbook (1969) 237. 
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More recently, the UN’s immunity was challenged using human rights 
arguments in the Mothers of Srebrenica case. The case began as a lawsuit 
against the Dutch state and the UN for the failure of a UN peacekeeping 
force to protect civilians living in the village of Srebrenica, Bosnia and 
Herzegovina, from the atrocities that took place in that village in 
July 1995.?°” The military contingent in Srebrenica at the time was Dutch, 
which operated as a part of the UN peacekeeping force UNPROFOR. Those 
bringing the lawsuit were relatives of those killed in the massacre, as well as 
the foundation Mothers of Srebrenica. They challenged the UN’s immunity 
from jurisdiction on the ground that it was contrary to the human right of 
access to court, as laid down in ECHR article 6(1). However, both the Hague 
District Court, Hague Appeals Court, and the Dutch Supreme Court upheld 
the UN’s jurisdictional immunity.3°° The Dutch Supreme Court considered 
the UN’s absolute immunity under the General Convention article I sec- 
tion 2 to be an implementation of UN Charter article 105(1). Since the UN’s 
immunity was thus derived from the UN Charter itself, it had to prevail over 
ECHR article 6(1) by virtue of UN Charter article 103.*°? Insofar as the 
lawsuit was directed against the UN, it was therefore dismissed from Dutch 
courts. 

The relatives and the foundation Mothers of Srebrenica then brought an 
application before the ECtHR, alleging that the judgments of the Dutch 
Supreme Court entailed a violation of ECHR article 6(1).*° This was the 
first case brought before the ECtHR involving UN immunity after the ECtHR 
in 1999 — in the famous cases of Waite and Kennedy,*" and Beer and Regan?” — 
hinted at the possibility that the immunities of [Os could be incompatible with 
ECHR article 6(1). The latter cases concerned labor disputes between the 
applicants and the European Space Agency (ESA). The applicants had 
attempted to bring a lawsuit against ESA in German courts but their cases 
were dismissed on immunity grounds. In its judgment in Waite and Kennedy, 
the ECtHR stated that it: 


7 These atrocities are summarized well in ICTY ‘Trial Chamber, Prosecutor yv. Krstié 
(Judgment) ICT Y-98-33-T’ (August 2, 2001) para 1, and described in great detail in the 
remainder of the over 250-page judgment. 

Dutch Supreme Court (Hooge Raad), Stichting Mothers of Srebrenica and ors v. Netherlands 
and United Nations, Final appeal judgment (April 13, 2012) LIN: BWiggg, [LDC 1760 (NL 
2012). 

3°9 Tbid. paras Hi-H4. 

3° ECtHR, Stichting Mothers of Srebrenica and Others v. Netherlands (dec.) no 65542/12 (2013). 
3" ECtHR, Waite and Kennedy v. Germany [GC] no 26083/94 (1999). 

ECtHR, Beer and Regan v. Germany [GC] no 28934/95 (1999). 
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is of the opinion that where States establish international organisations in 
order to pursue or strengthen their cooperation in certain fields of activities, 
and where they attribute to these organisations certain competences and 
accord them immunities, there may be implications as to the protection of 
fundamental rights. It would be incompatible with the purpose and object of 
the Convention, however, if the Contracting States were thereby absolved 
from their responsibility under the Convention in relation to the field of 
activity covered by such attribution.*”* 


Affording jurisdictional immunities to an IO thus had to be seen as 
a limitation on the right of access to court laid down in ECHR article 6(1). 
However, this right is not absolute. Limitations are permitted as long as they 
pursue a legitimate aim and there is a “reasonable relationship of proportion- 
ality between the means employed and the aim sought to be achieved,” so that 
“the very essence of the right is [not] impaired.”*'* When conducting the 
proportionality test, “a material factor ... is whether the applicants had avail- 
able to them reasonable alternative means to protect effectively their rights.”*"> 

The ECtHR found that to afford immunities to [Os was “a long-standing 
practice established in the interest of the good working of these organisations,” 
and thus a legitimate aim.2° As for proportionality, the ECtHR found that 
since the applicants argued that they were staff members of ESA they should 
have had recourse to the internal Appeals Board for employment disputes — 
which they had not done. It also added that to read ECHR article 6(1) as 
requiring an IO to “submit itself to national litigation in relation to the 
employment conditions prescribed under national labour law ... would ... 
thwart the proper functioning of international organisations.”*'7 Similar con- 
clusions were drawn in Beer and Regan.>"* 

When the Mothers of Srebrenica case reached the ECtHR, the principles 
laid down in just-discussed cases of Waite and Kennedy and Beer and Regan 
were confirmed, and used as the starting point.*? The ECtHR tackled the 
issue of immunity first. It found that the UN was indeed immune from 
domestic jurisdiction, although it did waver slightly as to its absoluteness. ‘To 
support its conclusion, the ECtHR emphasized that the underlying dispute 


33 ECtHR, Waite and Kennedy v. Germany [GC] no 26083/94 (1999) pata 67. 

34 Tbid. para 59. 

35 Thid. para 68. 

#6 Tbid. para 63. 

7 Ibid. para 72. 

ECtHR, Beer and Regan v. Germany [GC] no 28934/95 (1999), particularly paras 57-63. 

319 ECtHR, Stichting Mothers of Srebrenica and Others v. Netherlands (dec.) no 65542/12 (2013), 
particularly paras 138-139. 
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concerned an operation mandated by a binding Security Council resolution 
under Chapter VII of the UN Charter.**® It also added: 


To bring such operations within the scope of domestic jurisdiction would be 
to allow individual States, through their courts, to interfere with the fulfil- 
ment of the key mission of the United Nations in this field including with the 
effective conduct of its operations.” 


It is not clear why the ECtHR felt the need to emphasize these points. One 
possible reason is that the nature of the claim — genocide as a result of a failure 
of a peacekeeping mission to protect civilians — makes accepting the UN’s 
immunity more politically controversial. Still, as the ECtHR also explicitly 
recognized, international law “does not support the position that a civil claim 
should override immunity from suit for the sole reason that it is based on an 
allegation of a particularly grave violation of a norm of international law, even 
a norm of ius cogens.”*** The lack of alternative accountability mechanisms 
might also have played a role in inducing the ECtHR to add the just- 
mentioned supporting arguments. However, as the E-CtHR rightly concludes: 


It does not follow, ... that in the absence of an alternative remedy the 
recognition of immunity is ipso facto constitutive of a violation of the right 
of access to a court. In respect of the sovereign immunity of foreign States, the 
ICJ has explicitly denied the existence of such a rule ... As regards interna- 
tional organisations, this Court’s judgments in Waite and Kennedy and Beer 
and Regan cannot be interpreted in such absolute terms either.*”? 


Consequently, the ECtHR came to the conclusion that the grant of immunity 
to the UN by Dutch courts in the Mothers of Srebrenica case “served 
a legitimate purpose and was not disproportionate,” and dismissed the appli- 
cation against the Netherlands as manifestly ill-founded.*** 

Although the Mothers of Srebrenica decision of the ECtHR affirms the UN’s 
immunity, the supporting arguments advanced leave room for doubts. One 
could argue that the ECtHR implies that, in light of the right of access to 
court, there are exceptions to the UN’s immunity — at least outside the Security 


Ibid. paras 152-154. 

Ibid. para 154. 

3° Tbid. para 158. In support of this conclusion the ECtHR referred to ICJ, Jurisdictional 
Immunities of the State (Germany v. Italy: Greece intervening) [2012] IC) Rep 99 paras 81-97, 
which in the ECtHR’s opinion “also holds true as regards the immunity enjoyed by the 
United Nations.” 

33 ECtHR, Stichting Mothers of Srebrenica and Others v. Netherlands (dec.) no 65542/12 (2013) 

para 164. 


34 Ibid. para 169-170. 
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Council/Chapter VII context. If so, such exceptions could be applicable in 
lawsuits concerning alleged human rights violations in connection with 
UNHCR refugee camp administration — an activity that is never based on 
a Security Council resolution under Chapter VII of the UN Charter. 
However, a more plausible reading of the decision is that the supporting 
arguments have been added in order to legitimize the ECtHR’s conclusion 
in the eyes of the public, rather than to imply (a contrario) that there are 
significant exceptions to the jurisdictional immunity of the UN. 

It must also be underlined that, whatever the ECtHR concludes in 
a comparable case involving for example claims in connection with 
UNHCR refugee camp administration, its jurisdiction remains limited to 
interpreting the KCHR.*”? The ECtHR is not a UN accountability mechan- 
ism; it lacks the jurisdiction to decide whether the UN itself violates the right 
of access to court since the UN is not party to the ECHR.3*° Moreover, the 
ECtHR cannot oblige domestic courts of state parties to the ECHR to ignore 
the immunity of the UN. At most, it can find that a state is responsible for 
violating the ECHR article 6(1) by upholding UN immunity, and order 
reparations. Whether and how such ECtHR judgments are implemented 
domestically is, in principle, left to the state in question. When there is 
a conflict of international obligations — as there could well be if absolute UN 
immunity is found to be in violation of ECHR article 6(1) — it would be up to 
the state faced with the dilemma to decide which obligation to break. 


5.8.3 Summary 


As demonstrated above, the UN is granted absolute immunity from suit under 
the General Convention. It is extremely unlikely that domestic courts would 
ignore the UN’s jurisdictional immunity and assert jurisdiction over the UN, 
unless it expressly waives such immunity. Moreover, waiver of immunity 
appears to be an illusory possibility. Indeed, it would be very surprising if the 
UN did so, after so vigorously asserting its immunity in the infamous Haiti 
Cholera case.*7 This case is no outlier, but reflects firm UN practice: 
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That is also the case for other regional human rights courts or (global) treaty bodies. 

See, by analogy: EComHR, CFDT vy. the European Communities (dec.) no 8030/77 (1978) 
“En droit” para 3; ECtHR, Boivin v. 34 Member States of the Council of Europe (dec.) 
no 73250/01 (2008); ECtHR, Connolly v. 15 Member States of the European Union (dec.) 
no 73274/01 (2008). 

*°7 US Court of Appeal (2nd Circuit), Georges v. United Nations, Appeal judgment, 834 F 3d 88 
(2016); Boon (n 122) 358-362; Pillinger, Hurd, and Barnett (n 122) 73-75. 
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U.N. practice on waivers is narrow, it operates on a case-by-case basis and not 
in advance of dispute. Moreover, it has been limited to criminal or civil cases 
against staff. Even in cases of insurable claims, waiver is seldom exercised.>** 


Individuals seeking to utilize domestic courts as a UNHCR accountability 
mechanism will therefore invariably see their cases dismissed due to the UN’s 
jurisdictional immunity. Domestic courts are, in other words, merely 
a theoretical and illusory UNHCR accountability mechanism, due to their 
unavailability in lieu of an express waiver of immunity. Consequently, it is not 
necessary to assess participation, neutrality, and outcome. 


5-9 OVERALL ASSESSMENT AND CONCLUSION 


With regard to access, domestic courts are a nonstarter; they are completely 
inaccessible due to the UN’s absolute jurisdictional immunity. And, while 
individuals have access to the [GO and OIOS, in the sense that they can 
complain against human rights violations committed by UNHCR staff, both 
lack jurisdiction ratione personae over the organization itself. Internal over- 
sight mechanisms may at best hold the organization to account indirectly, in 
the sense that staff misconduct implies organizational responsibility. 

The level of participation in connection with misconduct investigations is 
also very low. The IGO offers slightly more participation than OIOS for those 
that have been the victim of sexual exploitation and abuse. But the level of 
participation offered even to this “privileged” group is still clearly unsatisfac- 
tory, in particular because they are treated as witnesses rather than parties, and 
are not provided with the reasons behind the IGO’s decisions. 

With regard to neutrality, the formal procedures appear to ensure indepen- 
dence. But the actual practice of both the IGO and OIOS has yielded repeated 
and worrying accounts of lacking impartiality and outright bias. 

The possible outcomes also appear insufficient, since they do not determine 
the responsibility of the UNHCR as such, but merely that of the investigated 
staff member. And the outcomes may only take the form of disciplinary 
measures — at worst summary dismissal. No remedy is offered to the victims — 
even in the gravest of cases. 

The weaknesses related to access, outcome, and to some extent participa- 
tion are structural and typical of systems consisting entirely of internal over- 
sight mechanisms. Indeed, internal oversight mechanisms are in principle not 
intended to be human rights accountability mechanisms. Even a best-in-class 
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internal oversight mechanism cannot alone ensure sufficient accountability. 
A duplication of internal oversight mechanism — as we see in the case of the 
UNHCR - does not improve the situation. 

It follows that no single one of the existing UNHCR accountability mechan- 
isms fulfills all the normative requirements laid down in Chapter 3, section 
3.3.2. Even when the accountability mechanisms are considered together, as 
a system, there are gaps. ‘These gaps are significant — they are not cracks, but 
gaping holes. ‘Taking into account the serious human rights violations that 
may plausibly occur in the context of UNHCR refugee camp administration, 
these accountability gaps are in dire need of attention. 

As already alluded to, the gaps in the UNHCR’s system of accountability 
mechanisms is mainly caused by the fact that there is only one type available: 
internal oversight mechanisms. Even if the IGO and OIOS were operating as 
intended, that is both independently and impartially, the system of UNHCR 
accountability mechanisms would still be insufficient. Internal oversight 
mechanisms can never be more than one piece of the puzzle. What is needed 
to enhance UNHCR accountability is to establish additional types of 


mechanisms. **? 
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